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THE YEAR IN ITS CONSTITUTIONAL ASPECTS: THE 
LAWYER AS A TEACHER AND LEADER.! 


The year which has elapsed since the last meeting of the 
association is in some striking particulars one of the most nota- 
ble in the history of the country, and I think I cannot more 
usefully occupy your time on this occasion than by calling atten- 
tion to these, and inviting your patient and thoughtful consider- 
ation of some of the phases of social and public life, which in 
a constitutional point of view appear to merit notice at our hands. 
They have a bearing upon the vital principles of our political 
institutions, and seem to indicate a necessity for reviewing the 
work of those whom we have been accustomed to admire and 
respect as the founders of liberty in the western world, and for 
considering and judging for ourselves whether the structure they 
created, and which has hitherto been the admiration of the world, 
is worthy of the praise it has received. The question is stated 
with some hesitation, because it seems presumptuous for a citizen 
of a country whose political institutions have been so greatly 
praised to seem to admit by action or suggestion that the funda- 
mental principles of American liberty can be in need of cham- 
pionship, so self-evident has their excellence appeared, and so 


1 Being the concluding portion of Bar Association, read at Saratoga 
the address of Thomas M. Cooley of Springs, New York, August 22d, 1894. 
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important to the happiness and well-being of any people who 
have learned to consider liberty an unquestionable blessing, 
But the experience of the year has taught us, if we needed the 
lesson, that times may and will come when the fact that for a 
century political institutions have had beneficent operation, and 
the excellence of their principles has seemed unquestionable to 
those who have enjoyed them, may perhaps no longer be accepted 
as conclusive evidence of their consistency with true liberty or 
with the highest good of a free people. The careless or inter- 
ested criticism of one whose political following seems to be dis- 
contented with whatever of government now exists may suffice 
to put our constitutional structure under suspicion, and the out- 
ery of persons who not unlikely are so new to our country that 
they speak but imperfectly its language and cannot read a clause 
of its constitution, may be enough to raise in the mind of one 
who courts their favor doubts, real or pretended, whether the 
freedom we are supposed to enjoy is more than nominal. 

When such a time comes, the most fundamental principles 
may be in need, not merely of tacit acceptance, but of a defense 
that shall consist in active and aggressive warfare upon those 
who in disorderly or unconstitutional ways assail them. I 
must rely upon this for my justification, if in what I shall 
proceed to say I shall seem at any point to be calling attention 
to matters of less dignity and importance than those which are 
commonly brought to your notice on these occasions. It can 
never be unimportant that those whose vocation is the law 
should at all times have in mind the great truth that the custo- 
mary laws and even the fundamental institutions of any country 
are moulded and modified by the every-day life and thought of 
the people, and that sometimes even the carelessly tolerated 
disregard of existing law, and of constitutional principles, which 
no one would directly propose to change may tend in the same 
direction. 

I shall first refer briefly to that extraordinary spectacle wit- 
nessed early in the year of considerable bodies of men collected 
in various sections of the country under the leadership of 
persons who assumed military titles, and who proposed to march 
upon Washington and make demand in the name of the people 
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for legislation in the supposed interest of those among us who. 
were out of employment. They called themselves, or were 
called by their leaders or sympathizers, by names supposed to 
indicate that they were of the working classes, but temporarily 
idle without their own fault, and they proposed in an impressive 
manner to remind the Federal government of a duty resting 
upon it to see that every deserving citizen was furnished the 
means of earning a livelihood. 

The thought actuating the movement, if we may judge from 
such means as were furnished us for understanding it, was that 
the country of their birth or which they had selected to live in, 
owed them the duty to see that the means of support were pro- 
vided them, and that the government must perform this duty. 
No attention seems to have been taken by them of. the appor- 
tionment of power between the State and the general govern- 
ment; the States were passed unnoticed, though to one familiar 
with our institutions it was plain enough that the duty insisted 
upon, if it existed at all, must rest upon the States, and the 
armies marched directly upon the national capital to demand the 
action of the general government. The national legislature 
must provide these idle men with the means of obtaining a living. 
The march and the demand presented a new phase in our national 
life, and though supremely absurd, they deserve more than a 
passing thought. 

When any particular legislation was mentioned, we heard most 
often of provision for the construction of better highways than 
now exist, and for the employment upon these of all whom the 
industrial and financial crisis had left without work. Two gov- 
ernmental duties would thus be performed — the duty to furnish 
laborers with work, and the duty to provide good roads. As 
they marched upon Washington, they may be said to have lived 
upon the country, for though their leaders were in some cases 
men of considerable means, their followers for the most part 
were only vagrants drawn together for the time being, and with 
no provision made in advance for the needs of their march, so 
that the communities through which they moved seemed to have 
no alternative but to feed them and hurry them along on their 
journey, or see them break up and become needy dependents 
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where they were. In many cases they seized upon railroad trains 
or loaded themselves into cars for free transportation, and this 
they did in persistent defiance of law, as their claim to be moy- 
ing in the interest of labor entitled them to appropriate the 
means of public transportation to a use which they assumed was 
in the public interest. 

All this they did in the name of the American people, for 
whom they professed to speak, and the country looked on with 
perhaps some degree of wonderment, but without interposing 
any effectual protest. On the contrary, the expressions of public 
opinion in regard to the movement were for a long time more 
of apology or excuse for the organized bodies of idlers who 
called themselves industrials or commonwealers, than of censure 
or criticism, and the condemnation was reserved for what was 
vaguely called the money power, which in some mysterious 
way was supposed to find its profit in the- stagnation of 
industry and the financial distress and enforced idleness of the 
people. 

But for its demoralizing effect upon those who took part in it, 
and who were, as was pretended, desirous of a life of industry, 
and also upon all who in any way lent it countenance, this march 
upon the national capitol might well have appeared to the 
observer ludicrous in the extreme. It assumed to be made in the 
name as well as in the interest of the American people, and its 
leaders spoke unblushingly as the prophets of the people, though 
not a single State or county or municipality of the Union had 
sanctioned the movement or, authorized these leaders or the 
organized tramps they led to speak for it when Washington 
should be reached. 

The whole number enlisted in the several divisions of the 
industrial army, if brought together, would have formed but an 
insignificant fraction of the voters of the country, and if acting | 
in concert in general elections would not have been likely to 
affect to any considerable extent the result in the choice of our 
national legislators. But had this number been vastly greater 
the pretense of speaking for the American people was so dis- 
tinctly antagonistic to the fundamental principles of American 
liberty as to be preposterous. That liberty is founded in repre- 
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sentative institutions, and the citizen selects his representative in 
elections held in accordance with law, and not otherwise. These 
men coming to the capitol represented nobody, not even them- 
selves, for their representatives, duly chosen, were already there 
and engaged in legislative work. The movement was distinctly 
antagonistic to the most conspicuous and most indispensable 
feature of our constitutional fabric. 

As the band approached Washington, and found their numbers 
dwindling, their call for remedial legislation became less emphatic, 
and any purpose to coerce the national legislature was disclaimed. 
The leaders protested that they only desired to go to the capitol 
that they might in person exercise their constitutional right of 
petition, and present to the two houses in session the written 
expression of their views and needs. This was as idle as any of 
their other pretenses. Such personal appearance might be per- 
mitted on special occasions, but it is not a matter of right and 
cannot well be. The constitution contemplates no visit of the 
citizen to inform the two houses by word of mouth or otherwise 
of his opinion or his desires; he has an indefeasible right to do 
this by his representation; any other method would not only be 
without value, but might even be employed in legislative halls 
for the most mischievous and obstructive purposes. Their claim 
in this particular was as baseless as all the others. 

These vagrant bands marched across the country to the great 
injury of its industrial life. While they pretended to represent 
the doctrine that the government was under obligation to pro- 
vide for its people the means whereby a comfortable living might 
be had, they found sympathizers among those temporarily out 
of employment, and also among other well-meaning people who 
had of the true functions of government only vague and unsettled 
notions. They caused unrest everywhere, and as they repre- 
sented notions which are antagonistic to the existing social and 
political state, they were everywhere a public danger. Town 
after town fed them and passed them along lest they might 
remain exciting disorder while feeding upon the public where 
they were. The comfortable living they wanted the polit- 
ical society to furnish them they showed no anxiety to labor 
for, and many times employment offered them was rejected. 
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The teaching of the whole movement was socialistic, though 
often-times doctrines deserving of still harsher designation found 
utterance among them. But they were, nevertheless, tolerated 
to an extent that for a long time rendered their roving life one 
of unaccustomed enjoyment to many of their number, so that we 
may almost say that armies like them are encouraged to live upon 
the country, marching under like dangerous pretenses hereafter. 
They claimed to represent an unacknowledged but fundamental 
right of the people when in fact they represented only idleness 
and disorder, and their seizure of means of transportation and 
demand for food and shelter as they moved along were directly 
in the line of, and only warranted by, their socialistic notions. 
But their treatment, we are obliged to admit, was in very many 
cases such as, instead of repressing the public mischief, has only 
tended to perpetrate it. 

I have thought this episode in the life of our people worthy of 
this slight notice, when about to proceed as I now shall, to call 
attention to an obligation resting upon us as members of the 
legal profession, and which, I think, goes quite beyond that which 
under the same state of facts would rest upon citizens in general. - 
When industrial armies dissolve into roving vagabonds and beg- 
gars, the absurdity of their claims and pretenses makes them the 
subject of contempt and ridicule, but if their mischievous doc- 
trines have taken root among any class of our people and their 
demoralizing raids upon the industry of the country are likely to 
be repeated by themselves or by others, it is not by a thought- 
less and contemptuous word that the mention of them can be 
wisely dismissed. Especially is this the case as regards the mem- 
bers of the legal profession, if I am correct in the view I shall 
now proceed to take of their obligations to organized society, 
for I shall seek to show that a special duty rests upon them to 
give action and effectual aid to establish institutions whenever . 
revolutionary doctrines are brought forward, of when the funda- 
mental rights we have supposed were made secure under consti- 
tutional guaranties are invaded or appear to be put in peril. 

Let us for a moment recur to the obligations which, because 
of our profession, we assume. Every lawyer, when he is given 
license to practice, takes solemn oath to support the constitu- 
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tion of the United States and of the State of which he is a citi- 
zen. He also undertakes to observe all due fidelity to the courts 
in which he may practice. He is not licensed until, upon special 
examination, he is found to be learned in the law and in the 
fundamental principles of the government of his country, and 
this learning is supposed to be quite beyond what can be expected 
of the people in general, and to render him capable of giving 
sound advice to his fellow-citizens when the true meaning of any 
branch of the law, whether customary, statutory or constitu- 
tional, is in question. His license is a special and valuable 
privilege which makes him a prominent character in the com- 
munity in which he lives, and leads to his being made the trusted 
counselor of persons in other occupations, as well as of the 
public authorities. His advice, thoughtfully given, tends to 
prevent controversies and dissensions in the community, having 
their origin in different views of legal rights, and he may be 
influential in calming passionate excitements, and keeping the 
wheels of industry moving peacefully and prosperously where 
otherwise mischievous counsels might prevail. The power to be 
thus useful imposes upon him duties and obligations special in 
their nature, and quite beyond those which rest upon persons in 
other employments. None of us would question this. 

Every citizen is under obligation to support the constitution 
and laws of his country, and he may be summoned in perform- 
ance of that obligation to assist the State force in the preserva- 
tion of public order, though thereby his life is put in peril. 
He may, even against his will, be made to bear arms against 
public enemies whether they are brought here in organized 
armies from abroad or become enemies because of discontent 
with the established order at home. And the obligation which 
rests upon him to resist the inroads of revolutionary doctrines 
may be quite as imperative though not expressed in written law. 
But the lawyer, in the performance of the duty he specially 
assumes when admitted to practice, may very often more effec- 
tually support the constitution and laws by assisting to build up 
a public sentiment that shall constitute an impregnable bulwark 
against those who either through malice or ignorance or with 
revolutionary purpose assail them, than it would be possible for 
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him to do by personal service as a soldier, or by physical assist- 
ance in the suppression of rebellion or of domestic disorder, 

What I desire to impress at this time upon members of the 
legal profession is that every one of them is or should be from 
his very position and from the license which gives him special 
privileges in the determination of legal questions and contro- 
versies, a public leader and teacher, whose obligation to support 
the constitution and laws and to act with all due fidelity to the 
courts is not fully performed when the fundamental organization 
of society is assailed or threatened, or the laws defied or likely 
to be in the community in which he lives, as a result of revolu- 
tionary purpose or of ignorance or unreasoning passion, unless 
he comes to the front as a supporter of settled institutions and 
of public order, and does what ‘he properly and lawfully can to 
correct any sentiment, general or local, that would in itself be a 
public danger, or be likely to lead to disorder or unlawful 
violence. 

It is a low and very unworthy view any one takes of his office 
when he assumes that he has nothing to do with public ignorance 
of the duty of subordination to the institutions of organized 
society, or with breaches of law existing or threatened, except 
as he may be called upon to prosecute or defend in the courts 
for a compensation to be paid him. 

Perhaps I shall present my own thoughts upon this subject 
more distinctly and forcibly if I call to your minds the fact that 
the last year has been specially prolific in acts of violence against 
individuals who were charged with crime of a particularly dis- 
gusting or horrifying character, or who for any reason had made 
themselves specially obnoxious or repulsive to their neighbors or 
to some specially influential or numerous class of the community. 
Until recently it has been assumed by some of our people that 
one section of the country only was justly subject to the’reproach: 
that its public sentiment tolerated the crime of inflicting punish- 
ment by lawless force, and that even in that section it was limited 
for the most part to one very gross and disgusting class of 
offenses. But no one section can longer reproach any other in 
this particular; lynchings have during the year been numerous 
north and south and west, in cases where murder and sometimes 
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when only an invasion of property rights was charged, as well 
as in gross cases of violation of female chastity, and the alarm- 
ing feature of the utter and reckless defiance of law, which has 
accompanied them is that in very many cases there was no 
attempt at concealment, and no pretense that violence was nec- 
essary to prevent justice being cheated of its dues; they took 
place sometimes when the process of the law had already been 
invoked against the parties lynched and was leading to certain 
punishment ; and the participants in the lawless tragedy in some 
cases could openly and truthfully boast that those who were 
accounted the best citizens in the community approved what they 
had done and would not suffer the actors therein to be punished 
for thus setting law at defiance. 

That this boast was in so many cases with full warrant is a fact 
that one would think ought to make the most careless citizen 
pause and reflect upon the danger to liberty and to settled gov- 
ernment which this species of crime is bringing upon us. A few 
days ago we were horrified by the announcement that the presi- 
dent of the French republic, a man highly esteemed the world 
over, and a true friend of liberty, had been assassinated by an 
anarchist. The assassin had as an individual no grievance what- 
ever to allege against his victim; he was not even pretending to 
redress a wrong; he was complaining of no violation by his dis- 
tinguished victim of the liberty of himself or of any other per- 
son. ‘The murderer was simply an anarchist, and the man he 
murdered was the representative of law and settled institutions, 
free and just institutions, established by and for the people 
themselves; but the anarchist will have no settled institutions 
whatever; he will have chaos. 

Now, we have anarchists in our own country; they will sub- 
mit to no government if they can escape it, even if to that end 
they must make use of the dagger or the bomb or the incendiary 
torch, and they openly applaud the murder of the good French 
president. They having gathering places where by frantic 
appeals to passions and prejudices they seek to make converts 
to their doctrines, and when anything occurs to excite other 
classes to a temporary disregard of law, they are ever ready and 
ever willing to swell as much as possible the ranks of discontent, 
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and to give destructive effect, so far at least as they may with 
safety do so, to their hatred of government, but not hesitating 
in some cases to take great personal risks. 

We justly look upon these men as foes to the human race, for 
their doctrines, if given full effect, would plunge us into a con- 
dition of worse savagery than history shows to have heretofore 
existed. We have no account that any nation or tribe, even in 
the earliest ages, has been absolutely without governmental 
authority which could impose restraint upon the passions of those 
subject to it, and give some protection to the community against 
lawless conduct of individuals. The anarchist, if he could have 
his way, would be under no such subjection; his ideal society 
would be without law, and the freedom he seeks is like the free- 
dom which prevails among the beasts of prey in African deserts 
or the jungles of India. A people would not simply give up their 
civilization by accepting his doctrines; they would give such 
restraints upon the human passions as are expected even among 
the savages. 

Every American-born citizen regards these people with horror, 
and so does every man among us who has come from foreign 
lands with any respect whatever for free institutions, or even for 
law. When, therefore, their sentiments are openly avowed, we 
have very little occasion to fear them. But we are not unfre- 
quently reminded when an act of tolerated mob violence takes 
place that a community may have an abhorrence of anarchy and 
yet so conduct themselves when they see the law openly and 
publicly set at defiance that the respect for it which should be its 
chief support will become more nominal than real, and perhaps 
be replaced by disregard and contempt. If they look on with 
unconcern while such an act is taking place, if they give no aid 
when steps are being taken for the punishment of the partici- 
pants, a condition of public insensibility to this class of offenses 
is likely to be brought about, the result of which is that when- 
ever the community is excited and therefore specially in need of 
legal restraint the law is found to be powerless. 

If every citizen who thus countenances or refuses to aid in 
repressing crimes of this nature would consider a little what must 
be the natural consequences of his action or of his failure to 
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act, he might, perhaps, come to appreciate the serious nature of 
his fault and to understand how little he would himself deserve 
the protection of the law if some mob should select him as a 
victim of lawless violence. He would then have the conviction 
forced upon him that by his course he is teaching disregard of 
law; that the act he aids or excuses is one step in the direction 
of the chaos the anarchist would establish; that his example in 
countenancing disorder is aiding to create a public sentiment 
which may by and by tolerate and protect the lynching of any 
person whomsoever, for any act, bad or good, which happens to 
arouse public animosity or even for no other cause than that the 
obnoxious person has in worldly pursuits been more successful 
than his fellow-citizens. He will perhaps, reflect also that when 
the disorder which he countenances in a single instance becomes 
general, it will not be the vagabond or the beggar that lawless 
classes will select for victims, but the man who for any reason 
is important and prominent in the community. 

Perhaps I may here assume as a possibility that in some cases 
members of our profession, if not actually present at one of 
these anarchistical demonstrations, have been fully aware that 
one was likely to take place, and have raised no voice of warn- 
ing, or done anything to correct the dangerous public sentiment. 
On the contrary, they may perhaps have looked on undisturbed 
while their neighbors, who intend in general to be law-abiding 
and to give their support to the institutions to which alone they 
could look for protection in life, liberty and property, were 
nevertheless lending their aid to weaken and undermine those 
very institutions by treating the restraints they impose for the 
protection of all the people with contempt or indifference. If 
this assumption is warranted by fact, may we not with propriety 
turn to one of this number and challenge him to explain to us 
how, when liberty is thus taken away and life perhaps destroyed 
under circumstances amounting in law to criminal homicide, he 
can justify his own action or non-action in view of the duty 
assumed when he took the oath of admission to the bar, and in 
what manner he would have us understand he has been support- 
ing the constitution of the Union and of his State, or showing 
fidelity to the courts in which he practices, and whose authority 
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he has suffered without protest to be disregarded and defied by 
bodies of men who for the time mocked at the restraints by 
which alone the political society can render liberty possible. 
May we not justly ask him to place himself in his hours of 
reflection by the side of a physician who, knowing that a malig- 
nant and contagious disease exists in the community, and that 
the people, ignorant of the fact, are continually exposing them- 
selves to the danger, nevertheless gives no warning of its pres- 
ence. If his indignation is justly aroused by the spectacle of 
such inhumanity on the part of one whose professional duty 
makes him in an important sense a guardian of the public health, 
should he not be invited to point out if he can in what particu- 
lar the professional servant of law and justice is of the two under 
the circumstances supposed the less justly subject to public con- 
demnation and censure? The duties devolving upon the two 
professions are indeed radically different, but we shall greatly 
underestimate the importance of the lawyer as an element in the 
political state if we assume that those resting upon him are in 
their claims the less imperative. 

I have spoken of lynching as an offense against the life or 
liberty of a citizen, as commonly it is ; but I desire to emphasize 
the fact that the extent to which the lawless restraint of personal 
liberty may go is less important than the public sentiment which 
tolerates any invasion whatsoever. Recently a man was hanged 
in one State as a supposed murderer; in another a State officer 
was publicly tarred and feathered for action which the persons 
assaulting him considered inadmissible to one in his position; 
and in still another a delegate to a political convention was dressed 
in petticoats and publicly exposed to ridicule because the local 
community was not pleased with a vote he had cast on a question 
of suffrage; in the degree of wrong to the individual there was 
difference in the three cases, but the lawlessness, the disregard . 
of the obligations of citizenship and the injury to organized 
society were equally plain in all and equally deserving of unqual- 
ified condemnation. It may be safely assumed that in not one 
of the communities in which these criminal disorders took place 
are life, liberty or property which our written constitutions 
undertake to protect, so secure and so jealously guarded as they 
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were before. But the mischiefs though greatest in the localities 
are by no means restricted to them, but affect in a measure the 
whole country. 

An important feature in the history of the last twelve months 
to which I shall now call attention will seem still further to em- 
phasize the importance of the lawyer recognizing his true position 
in the political society as a teacher and leader, and his duty to 
support the constitution and the laws by making them known 
in their true import when the opportunity to do so is distinctly 
presented and the need obvious, and by impressing upon the 
minds of unthinking people the vital truth that liberty is born of 
law and not of license. 

During the summer just passed the country has witnessed a 
great and disastrous boycott and strike of railroad workmen. 


’ The cause was not any controversy over their own wages, or 


about their treatment by their employers; it was a sympathetic 
movement, so-called, and the reason assigned was that laborers 
for a corporation with which some of the railroad companies had 
important dealings had gone upon strike rather than accept the 
wages offered them ; it began with a boycott against railroad com- 


- panies who made use of the cars of the corporation aimed at and 
’ who would not discontinue the use, this being followed by a 
- general strike, the avowed purpose of which was, by blocking 


the wheels of traffic, to coerce the railroad companies into taking 
such action as would compel the corporation complained of to 
submit to arbitration the charges of oppression its employés 
brought against it. The strike was professedly peaceful, and 
the thought in the minds of the leaders appeared to be that by 
the men leaving the railroad service and enforcing a boycott 
against such of the railroad companies as continued to have deal- 
ings with the offending corporation and against the use of its 
cars, all the companies would be so completely crippled that 
they could no longer run their trains, and must of necessity 
accept the terms dictated to them. 

The case was in some particulars without precedent. Its lead- 
ing peculiarities were the following :— 

First. The railroad companies had no means of coercing the 
offending corporation to submit to arbitration the controversy 
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with its workmen; they could at most only refuse to carry out 
certain existing contracts with it, and discriminate against it 
when called upon to act for it as common carriers ; but either of 
these courses would be unlawful, and must subject them to dam- 
ages and to the compulsory process of the courts. The compa- 
nies struck. at were therefore required to put themselves in 
distinct opposition not only to certain contract obligations before 
entered into by them and perfectly legal when made, but to the 
law itself, so that by yielding they would naturally expect legal 
penalties to follow. But refusal to submit must inevitably result 
in great loss to the companies, for their receipts would be largely 
reduced, since the commerce of the country, in so far as it was 
in their charge, would be paralyzed in exact proportion as the 
strike succeeded in its aims. Meantime the offending corpora- 
tion would be comparatively unharmed, perhaps not harmed at 
all. 

Second. But if the strike was intended to be a peaceful one, 
it was soon seen that the burden of the loss was to fall not even 
upon the railroad companies, but upon the public who had occa- 
sion to make use of their services. This would be, as was soon 
shown, a necessary result of the stoppage of railroad trains. © 
Great numbers of passengers were soon side-tracked at way sta- , 
tions, at some of which it was with difficulty they procured the 
means of subsistence; shippers of property were put to great 
loss by delays, and immense quantities of perishable freight were 
soon going to ruin on trains which the railroad managers were 
unable to take to their destination. California had tropical 
fruits by the train load. Dressed meats in similar quantities, 
even live cattle and horses, all belonging to private parties, were 
thus given to destruction by the sun and by the hot winds. The 
suffering of innocent persons as a necessary result-of what had 
been ordered was quite beyond estimate ; the victims were found . 
in every part of the country and among all classes of people. 

Third. But though it was meant that the strike should be 
peaceful, and the strikers in emphatic terms were admonished 
by their leaders to make it so, its leading characteristic almost 
immediately came to be violence. This was unavoidable. For 
the time being it aimed to paralyze transportation and all 
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commerce by rail, and the greater the consequent injury and 
inconvenience the greater would be the probability of success. 
Lawless classes who professed to be sympathizers, but cared 
only for disorder, saw this very plainly, and the situation soon 
took on some of the features of civil war. A difficulty the 
leaders hoped would not be encountered it was soon discovered 
was likely to prove insurmountable. Laborers out of employ- 
ment were now abundant; they would covet the vacant places, 
and unless appeals made to them to stand with their fellow- 
laborers in what was assumed to be the cpmmon interest of 
labor should prove successful, they must by some other means 
be kept from the railroad service or the strike would fail. But 
the needs of the unemployed and of their families were too 
urgent to admit of their listening to solicitations; they came 
forward-in considerable numbers for employment, and violence, 
of which they were the victims, followed. The ordinary peace 
authorities proved unable to protect them; the general fact 
was that the worst elements of society were soon in possession 
of some towns and especially some sections of Chicago, and 
not only were men anxious to perform labor upon the railroads 
assaulted and beaten, but the torch was applied to railroad 
equipments and buildings, and great destruction resulted. The 
leaders who were directing the strike, however anxious they 
may have been to avoid breaches of the peace, were powerless 
to calm the passions that had been aroused, and the civil com- 
motion went on increasing from day to day in magnitude. 
Fourth. One question fairly arising upon the circumstances 
of this strike and which, so far as I know, has hitherto received 
no attention, I think I may properly call to your notice here. It 
concerns the rights, legal and equitable, of those who were to be 
affected by the strike, should one be declared, and raises the 
question whether under principles supposed to prevail wherever 
free government exists, the strike as against them could be fully 
justified without careful consideration of its probable effect upon 
their interest being first had, and if practicable an opportunity 
given them to urge reasons from their own stand-point against its 
being entered upon. The parties who were to be injuriously 
affected were, first, the railroad companies, who, if they were 
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allowed to be heard through their general managers or any 
authorized committee on the question whether it would be just 
or reasonable to declare a strike against them for what was not 
their own fault, might possibly. have convinced the members of 
the order which was then considering the question that the objec- 
tions to it from the stand-point of their employers were alto- 
gether reasonable ; second, the government of the United States 
whose transportation of the mails and control over interstate 
commerce were to be very seriously interfered with, and per- 
haps the service of Federal process obstructed ; and third, the 
people of the United States, whose legal right to be transported 
and to have their property carried by rail was to be in part and 
perhaps wholly taken away while the strike continued, at a cost 
to them which in all probability must in the end be counted by 
millions. The public it would seem might have been allowed a 
hearing through business organizations, such as boards of trade, 
or through bodies like the Farmers’ Alliance, and the govern- 
ment had even a still stronger claim to a hearing, for it was the 
government of the strikers themselves, and the action which was 
interfered with was action of which they in common with all the 
people of the United States enjoyed the benefit. And the gov- 
ernment might have pointed out that if the performance of its 
constitutional functions was hampered now in an attempt for one 
assigned reason to compel the railroad companies to take partic- 
ular action, it might possibly on some future occasion, for reasons 
still less forcible, be rendered impossible. Success in one instance 
would not only strengthen those who might have in view similar 
action in the future, but it ‘would indirectly aid them also, by 
diminishing the courage of resistance. But the government 
might also have pointed out that the declaration of such a strike 
would be the exercise of unchecked and arbitrary power, which 
where liberty prevails is never by law provided for, since a free 
people would justly pronounce it unendurable tyranny, and the 
strikers themselves would as citizens never consent to be governed 
by a law which would admit of it. A free government is expected 
to submit even the most unimportant question of legal right to 
the adjudication of some impartial tribunal, to make provision 
for the hearing of interested parties, and to take precautions 
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that the elements of passion and prejudice shall not be suffered 
to control the decision. 

Here were three parties, all innocent as regards the grievance 
’ which was in question, who, if the action was to be taken after 
the manner deemed necessary to prevent injustice in govern- 
mental proceedings, would seem to have had a strong equitable 
and indeed an indefeasible right to have the effect upon them- 
selves first considered. Now, I understand very well that in the 
case of the ordinary strike or boycott entered upon for the pur- 
pose of redressing an existing wrong or to prevent one which is 
threatened, the case is to a considerable extent different. Such 
a case partakes of the nature of self-defense, and incidental 
injury to third parties, if it is unavoidable, is excused on that 
ground. But there was nothing in the nature of self-defense 
here. It was a third party who was supposed to have been 
wronged in this instance, and as innocent parties were to be 
directly struck at and greatly injured, the very least they could 
justly be awarded would be a careful consideration, by those pro- 
posing the damaging action, of the question whether the neces- 
sary consequence, even if they were successful in what they 
hoped to accomplish, must not be to cause injury to innocent 
parties greatly in excess of the gains, and if so whether the pro- 
posal could in justice be accepted. But this was a question of 
which no notice was taken. Innocent parties who must neces- 
sarily suffer not only had no opportunity to protest, but their 
losses were not taken into account as reasons against the boycott 
and strike. On the contrary they were looked upon as favorable 
features of the case, since they rendered success more probable. 
But a sympathetic strike is bad in morals and must be quite as 
bad in policy, when the probable injury to innocent parties will 
exceed the probable benefit to the parties it aims. to assist. 

The facts here stated seem to emphasize the importance of 
giving some thought to another feature of the case which per- 
haps is common when the question of a considerable body of men 
throwing up their employment is brought by their officers before 
them, but was particularly prominent here. It concerns the 
manner in which the decision upon the question is reached. 

In theory, the order to throw up the service is always sup- 
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posed to be authorized or adopted by the men called out, and to 
be based upon substantial reason. In this case the reason 
assigned was that the obnoxious corporation refused to submit 
the case made by its laborers to arbitration, which was a wrong 
the railroad men desired toremedy. But as their own employers 
could not compel the arbitration, and there were legal difficulties 
in the way of their taking the steps the men demanded, it would 
seem that the substantial reason for proceeding in a hostile way 
against them must in this instance have been wanting. An 
impression that such was the case must to some extent have 
existed among the men who were ordered to strike, for it seemed 
to be necessary to call meetings and to have them addressed by 
speakers who would urge what the leaders proposed. The 
method whereby at these meetings an affirmative vote is secured 
are worthy of attention, especially by laborers themselves, who 
by reason of society ties are liable at any time to be drawn into 
similar controversies. They are most deeply. concerned of all, 
since the vote to be taken may affect their interests for years, 
perhaps for life. 

The orders in which laborers unite are supposed to be self- 
governing, and the principles which apply to the action of 
municipal bodies, and which have become established because 
they conduce to justice, are applicable to them as well. To be 
wisely or even safely governed, their members must proceed 
deliberately, and the action taken must be the result of their 
best judgment coolly and dispassionately applied. In the legis- 
lative bodies of the country, from lowest to highest, great pains 
are taken by rules of order and sometimes by statutes and con- 
stitutional restrictions, to render hasty and passionate action 
unlikely. The need of these precautions is so plain that no one 
raises any question concerning it, and it is not infrequent that 
action otherwise regular is annulled by the courts because such — 
precautions have been disregarded. 

If we may rely upon the reports appearing in the daily papers, 
the proceedings taken at the meetings called to decide upon this 
great movement were not deliberate and dispassionate, but the 
speakers who were the chief actors were expected to and did 
appeal, not to the reason of their audiences, but to their feelings 
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and their prejudices. Speakers who it was thought could make 
such appeals most successfully were brought to the meetings for 
the purpose; they came to excite their hearers to action, not to 
reason with them. The action taken was therefore had under 
the influence of excited feelings. Opposition to what was pro- 
posed was not expected, and was not patiently listened to. There 
was little in the proceedings that even resembled those of a delib- 
erative gathering. Not only, therefore, were other interested 
parties not given a hearing, but even those who were deciding 
what should be their own action in a matter vitally affecting the 
interest of some of their number, if not of all, contented them- 
selves with listening to a passionate appeal and responding by an 
hurrah. The decision thus reached was conclusive. The general 
fact was that a deliberative and patient hearing was had by no 
one. This was the case until it was deemed necessary to appeal 
to other orders also, and then the proceedings were commonly 
quite different. The other orders paused to deliberate; but 
when deliberate action came to be taken, different results 
followed. 

These matters are mentioned because they bear directly upon 
questions of justice and right that are necessarily involved when 
such a@ movement in the industrial world is proposed. With 
what justice can it be entered upon when innocent parties are of 
necessity to be sufferers to an enormous extent therefrom with- 
out their rights being taken into account, and their probable 
losses allowed due weight in reaching a decision? And. how can 
men who live by their labor wisely or even safely throw up their 
employment as a means of coercion before they have carefully 
considered in all its bearings what is proposed, and what its effects 
are likely to be upon their own interests, not only in case it shall 
prove successful, but also if it fails? This is said in all kindness, 
for plain talk is kind under the circumstances. 

Fifth. In our notice of this great internal commotion, some 
attention is due to a question of constitutional law which was 
raised by some of the governors of States. When interstate 
commerce was interrupted, the transmission of the mails seri- 
ously impeded and the service of process issued by the Federal 


- courts rendered difficult or impossible, President Cleveland sent 
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to Chicago, the point of greatest disturbance and disorder, a 
considerable military force to aid the civil officers and to protect 
the carriers of the mails and the persons and vehicles employed 
in interstate transportation while they continued, or made efforts 
to continue, in the performance of the customary service. ‘This 

at once brought out a protest from the governor of Illinois, who 

insisted that the president was encroaching upon the rights of 

the State. The foundation for the protest is understood to have 

been that the duty to maintain public order and enforce the laws 

was a State duty which Illinois was quite able and willing to per- 

form, and the Federal executive had no right to act in case of 
domestic disorder until demand was made upon him by the State 

legislature or State executives. Governors of some other States 

were understood to concur in this view. When the president 
replied to the protest that the United States troops were sent 

into the States only to enforce national laws, to put an end to 

interruptions of the mails, to protect interstate commerce and 

see that the authority of Federal courts was maintained, in other 

words to support the national jurisdiction and protect officers 

and agents in the performance of national duties —the reply 

was treated as insufficient, the protest was repeated from time to 
time, and the consequent excitement tended to keep the disor- 
derly elements bold and defiant, so that the demand was even 
made by some of them that the governor should employ the mil- 
itary power of the State to remove the Federal forces. 

No doctrine exactly like this had before been advanced, though 
there had always been political parties, led by able statesmen, 
who insisted upon a strict construction of national grants of 
authority, and of the powers to be exercised under them. In 
this case the grant to Congress of the power to provide for the 
transportation of the mails and to regulate interstate commerce 
was not questioned in the least. Congress had exercised these 
powers, and it was not claimed that it had encroached upon State 
rights in doing so. Ithad also provided for United States courts 
in Illinois, which were then in session, and it was not pretended 
that in issuing the customary process they could be lawfully in- 
terfered with or the process denied service. There were, there- 
fore, national duties to be performed in Illinois, national officers, 
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agents and courts to whom in part the performance was intrusted, 
and disorderly parties were interfering and rendering perform- 
ance difficult, often times impossible. But the position of the 
governor was that the maintenance of peace and that the repres- 
sion of disorder was a State duty, and the president was guilty 
of usurpation when he thus without request moved troops into 
the State for the purpose. 

We cannot admit that the position taken is even plausible. It 
has no warrant whatever in the Federal constitution, which on 
the contrary, is distinctly against it. The president is to take 
care that the Federal laws be faithfully executed, and his doing 
so is not made to depend upon the will or consent of any one 
State. The duty is specially and in the plainest terms imposed 
upon him, and in the performance of it he is subordinate to no 
State authority. Yet if the views of the governor were accepted 
as sound, the mails might be stopped at Chicago, interstate com- 
merce broken up, and the process of United States courts re- 
fused service, unless the governor, when disorder was dominant, 
saw fit to suppress it or call upon the president to do so. If the 
protest was yielded to it was a concession that the governor and 
not the president was to take care that the laws of the United 
States were faithfully executed in his State, and if he failed to 
do so, a mob might at pleasure defy them. It seems needless to 
discuss this protest; the action taken by the two houses of Con- 
gress in approving in emphatic terms the action of the president 
was equivalent to an expression of their opinion that the protest 
of the governor was not only unwarranted but was revolutionary. 
The sentiment of the country as expressed in its public journals 
and otherwise, was to the same effect, and the question of consti- 
tutional law may be considered practically settled. It is fortunate 
that it is so, for such a protest from the executive of a great 
State must necessarily tend at any time to still further excite 
the passions of those who in a mad way are defying the lawful 
authorities. 

Sixth. I have had something to say of the dutiesof members 
of our profession as public teachers, and I shall now add a few 
words as specially applicable to crises like the one here alluded 
to. In doing soI may perhaps without impropriety so extend 
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what I say that it shall be applicable to all who, in important 
positions, and especially as members of our national legislature, 
are in a greater or less degree dependent for their prominence 
as well as for the opportunity to be useful upon the public 
favor. Very often they have to deal with difficult questions in 
government, such as those relating to political economy and 
finance, and we may suppose they have been selected for their 
positions because of their peculiar ability and fitness to do so 
wisely. But not unfrequently we feel compelled to question, as 
we follow in the journals of the day their public life, whether a 
legislator, thus presumably chosen to act independently and fear- 
lessly upon his own mature and enlightened judgment, does not 
sometimes instead of considering with deliberation the question 
upon which he must act, content himself with gathering as best 
he may the sentiment of his constituents, and with expressing 
it in his public action, even when he believes it to be erroneous 
and possibly dangerous, and when he cannot fail to perceive that 
the local sentiment is the result of artificial teaching by interested 
parties or by demagogues. It is easy in that way to float with 
a popular current, and perhaps to make sure of continued popu- 
lar support. But the question must often be before his mind 
whether the current might not be altogether otherwise if in an 
honorable and fearless way he took steps to correct the erroneous 
views which while he remains silent, are certain to control, and 
whether his constituents have not a right to expect of him that, 
instead of submitting to follow when he knows they blindly lead, 
he will give his best ability to making his service as useful as 
possible, to them and to the country, and to that end will 
endeavor to instruct his people when they need instruction as 
well as to lead them. 

When the man who is both a statesman and.a leader shall 
bring the results of observation and experience to a consideration. 
of the difficulties which beset the relation of employer and em- 
ployé and which year by year seem to grow more troublesome, 
he may perhaps be expected to give anxious attention to the 
question whether the benefits of arbitration in that class of dif- 
ficulties cannot be greatly extended. There is an impression 
that this is possible, and he will find laws on the statute books 
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of the nation and of some States having for their object to aid in 
the removal, by means of a tribunal of peace, of the causes of 
contention which now in so many cases result in disorder, and in 
great pecuniary loss to one party or the other, commonly to 
both. He will inquire whether the benefits of such tribunals 
cannot by legislation be made to embrace all of what are known 
as labor controversies, and he will find many to urge upon him 
the view they hold that compulsory arbitration may be made a 
complete and adequate remedy when disorders prevail in the 
industrial world. Some attention to this view seems not unim- 
portant. 

Arbitration, as the word has come to us, is understood to mean 
the voluntary submission by the parties to a controversy of the 
matters on which they differ to the decision of one or more im- 
partial persons whose award thereon shall be final. The most 
notable characteristic is that the intimation of the proceeding is 
voluntary ; such, at least, has been the understanding hitherto. 
The tribunals to which the law gives compulsory power over the 


’ controversies of individuals are the courts, and even these are to 


deal only with questions of legal right and legal obligation; 
they cannot enforce mere moral duties unless the law has made 
such duties legal also. But the vast majority of labor contro- 
versies involve, as between the parties to them, no question 
whatever of legal right. They involve disputes over wages or 
hours of labor where no binding contract exists that fixes them; 
disputes as to continuance of the relation, when one party or the 
other desires to terminate it and his moral right to do so is dis- 
puted, but not his legal right; disputes as to the employment of 
non-union men, and the like. If arbitration could embrace only 
the labor controversies in respect to legal rights, it would be of 
very slight value. The award on a voluntary submission may in 
other cases establish a legal right which the courts can enforce, 
but the limits to compulsory power in this respect must be very 
narrow. No employer can be compelled to continue his business 
when for alleged want of capital or of profits or for any other . 
reason he refuses to do so, and laborers cannot be led by the 
sheriff to their daily task when they refuse to obey the arbitra- 
tor’s award, that it is their duty to continue at their work. The 
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award may in a sense be binding on the one or the other, but 
when it is the party obtaining it must in such case content him- 
self with an action for damages. 

If one shall say to us that it is as competent to provide laws 
for bringing parties unwillingly before a board of arbitrators as 
before a court, and to make the action of one tribunal as much 
as that of the other compulsory, the answer must be that neither 
to the one nor to the other can powers be given to enforce 
against the citizen that which the law does not require him to 
perform. The name of a tribunal does not determine what pow- 
ers may be given it; but when it is sought to obtain relief which 
the party summoned before the tribunal has a legal right to 
refuse, his consent to submit to the jurisdiction of the tribunal 
is indispensable. The State may even in such cases provide for 
investigation of the controversy by a tribunal established for the 
purpose, as Congress has already done, but not for a trial against 
the consent of the parties and compulsory submission to the 
decision. This seems unquestionable. 

But, passing this question, let us see what would have been 
the position of the late controversy if at the time it arose there 
had been a national board of arbitration and a law of Congress 
to compel laborers and their employers to sumbit to arbitrate 
their disputes. And suppose we now undertake to apply such a 
law, and by doing so end the strike which is understood in some 
quarters to be still in force. 

First, we are to bear in mind that the original controversy was 
between an Illinois manufacturing corporation and its laborers. 
The corporation gave notice that the laborers must accept lower 
wages than were being paid, or the losses on the business would 
be such that the works must be closed. The laborers called for 
arbitration, and the corporation replied there was nothing to 
arbitrate. A strike followed. We shall dismiss this now with 
the single remark that as the contract which had existed in this 
case was for service to be performed locally, the controversy 
could not come under any national law of arbitration, and the 
laborers, if wronged, must look to the State of Illinois for a 
remedy. 


When the manufacturing corporation refused arbitration, a 
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strong union composed of railway employes in various branches 
of service declared a boycott and went out on a sympathetic 
strike. Itis this strike that has been so damaging to themselves 
and especially to the country. The immediate settlement of 
this, by compulsory arbitration or by any other just means, 
would have been a great boon tothe country and to the industrial 
interests involved. 

But suppose a national law providing for compulsory arbitra- 
tion had then existed, and the strikers had demanded the 
intervention of the arbitration board, what must have been the 
result? Obviously, after the board had looked into the case 
it would have been compelled to say that under the law they 
could give no remedy, for it had no application whatever to 
the casey’ The strike was by railroad employés, and they and . 
their employers were the only parties to it. But the cause of 
complaint which led to the strike was a controversy between 
other parties altogether; parties who stood indeed in hostile 
attitude to each other, but were not parties to the strike, and 
could not be brought in to take part in the arbitration 
demanded. The board summoned to consider this would be 
wholly without jurisdiction to determine or even to look into 
the merits of the controversy which was the excuse for the one 
now brought to its attention. If, therefore, the board could 
take any action whatever it would be merely to report that 
the present strike was not based upon any complaint made 
against the railroad companies, that there was no controversy 
between the parties to it to be investigated and passed upon, 
and consequently the board had no jurisdiction and must dis- 
miss the case. This would seem unavoidable. 

In what is said here it must be understood that no allusion 
is made to the probable action of a commission such as has 
recently been appointed by President Cleveland to investigate 
and report upon the late troubles. The president has made 
most admirable selections for the purpose; the country has confi- 
dence in the wisdom, the prudence and the integrity of the men 
chosen, and whether their report shall or shall not fully 
enlighten us as to the wrongs and rights of what has already 
taken place, it can scarcely fail to do something towards indi- 
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cating for the future more satisfactory ways for dealing with 
labor controversies than by instituting industrial wars. The 
best wishes of the country will attend the efforts they may 
make in that direction, and we may be certain that remedies 
having their approval will be truly peaceful, which a strike on 
a large scale very seldom is. 

But, if it were possible to establish compulsory arbitration in 
a case where the controversy was not between the parties to the 
strike, I should venture to ask whether parties injured by the 
strike, rather than those not injured and whose interests are 
sympathetic merely, ought not to be at liberty to appeal to the 
law. Consider for a moment what actually occurred here. A 
great many thousand persons were by the strike absolutely 
deprived of legal rights, and injured in the aggregate to an 
enormous amount. A great many passengers who had paid for 
being transported across the country, and who had a legal right 
to proceed without detention, were side-tracked without their 
consent, and were put to great inconvenience and pecuniary loss, 
A great many shippers of goods suffered loss by detention, and 
whole train loads of perishable goods were in some cases ruined 
by delays which the strike had caused. In every one of these 
and the like cases the injury was a direct result of the strike, 
and in many cases the circumstances were such that there would 
probably be no legal remedy against the carriers. The strike, 
therefore, resulted in the destruction of rights of unoffending par- 
ties who were powerless to protect their own interests, or to do 
anything by way of restoring the norma! condition of things. 
Why should not the parties ipon whom losses were visited under 
such circumstances be at liberty, under a law of compulsory 
arbitration, to appeal immediately to the board for an investi- 
gation of the complaints, if any, made by the strikers against 
the railroad companies, and to insist that the board should take 
the necessary action to have the strike declared off when it was 
found that between the parties to it there was no existing con- 
troversy, or none over which the board could have jurisdiction? 
Why, for example, should not one of the great packers of Chi- 
cago, whose property in enormous quantities was to be ruined 
without his fault, and whose legal right to deliver it by rail to 
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his customers was to be taken away, have been at liberty to 
demand the immediate intervention of the arbitration board, and 
its prompt determination that his legal rights must be respected? 
Parties whose interests were put in peril might, perhaps, under 
such a law, with entire justice, have protection given them even 
when the parties to the quarrel who had struck for sentimental 
reasons only did not see fit to invoke its assistance. Noclass of 
persons, not even the laborers at Pullman, had a stronger claim 
to the immediate intervention of a tribunal with peace-making 
powers than those who were being deprived of their rights in 
transportation. A woman, for example, traveling from New 
York to California, with ailing children and barely means 
enough for the journey, side-tracked and suffering for days at 
Battle Creek ; whose claims to the immediate intervention of a 
’ compulsory board of arbitration could be greater than hers? 
And she was no outside party, as were the laborers at Pullman, 
but was directly and immediately concerned. 

In what I have here said I have endeavored to point out in 
few words some of the obstacles in the way of making compul- 
sory arbitration the effectual remedy in labor controversies, 
- which many seem to think it must in time become. The per- 
‘ sonal liberty of both the employer and the laborer is necessarily 
’ to be respected, and every man must be left to determine for 
himself whether he will observe and perform such moral or 
sentimental obligations or recognize such claims as the State has 
never deemed it wise to convert into legal duties or legal rights. 
Upon these and kindred subjects, a true leader may make the 
inherent difficulties so plain that destructive conflicts will become 
inexcusable and alsouncommon. But he can also point out that 
by contract, when the service begins the peaceful remedies pro- 
vided by law can be greatly extended; that the sudden termina- 
tion or damaging change of the relation by either party can be 
provided against, and that any other stipulation, important for 
the security of rights or to guard against the consequences of 
misfortune, may be made part of the terms of employment. 
The usefulness of such stipulations may be made so plain that 
they will, as time passes along, be more aud more resorted to, 
and the legislation in furtherance of peaceable settlements, though 
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it must fall far short of adequately providing for all disputes 
likely to arise between employers and their men, will neverthe- 
less so forcibly express the public sentiment against existing 
methods that we may reasonably expect such methods will in a 
little time become far less common than now, if they do not 
altogether cease to be resorted to. The legal difficulties in the 
way of a complete remedy will remain, and will be serious at 
almost every point, but the very knowledge of their existence 
will emphasize the need of precautions to prevent a resort to 
violent measures when arbitration is inadequate, and to give 
additional force to the public opinion which will look with em- 
phatic disfavor upon any refusal of arbitration when that seems 
a suitable and sufficient remedy for alleged wrongs. The em- 
ployer cannot be compelled to continue his business when it has 
become unprofitable; that is plain; but if the contract of service 
is for a definite time he must expect to respond in damages if he 
terminates it before the time has expired, whatever may be his 
excuse. If the laborer leaves the service before the time of 
hiring is completed, he too may be liable in damages, and the 
employer must rely upon this liability for redress, and will be 
supposed to take into account the possibility that the laborer may © 
prove irresponsible as one of the incidents necessarily affecting — 
the pecuniary results of his business. 

But, perhaps the legislator of the commissioner who will lead 
us in this important work may look for the most useful results 
to flow from his or their efforts in familiarizing the classes to be 
affected with the thought that if disagreements arise peaceable 
measures, founded on a review of all the facts, are to settle 
them. The looking forward to such a settlement will of itself 
have a powerful influence in bringing it about, and when it comes 
to be fully understood that the States and the nation alike are 
wanting in power to force upon unwilling parties such arbitration 
as shall be effectual in all cases, we shall, perhaps, be spared the 
sorrowful spectacle of wholesale destruction of the rights and 
property of innocent persons which must almost of necessity 
result from a strike or boycott so extensive, undiscriminating 
and persistent as was the case with the one above brought under 
consideration. And our statesman-leader, we may be sure, will 
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never overlook the fact, or fail to give it due prominence, that 
there is one class of strikes that can never be settled by arbitra- 
tion. That is the sympathetic strike, and the reason is plain: 
the parties to the strike are not the parties to the controversy 
that needs to be settled, and if the sympathizers are held justi- 
fied, the original quarrel still remains undetermined. A finding 
made by a given number of arbitrators as to the merits of the 
original controversy in such a case would be an idle fulmination 
of opinion, having behind it no forge of law, and going no 
farther to fix a moral obligation upon any party concerned than 
would a like expression by any other equal number of equally 
intelligent members of the community. 

I have spoken freely on this subject because it seemed possible 
that at this time and place it might in some degree be of service. 
I shall venture, in closing, to add the expression of an opinion 
that the members of the legal profession, whenever it may seem 
practicable for them to speak or act in the general interest of 
the laboring classes of the country, will be ready and desirous to 
do so. They will feel this to be a duty which they owe not to 
those classes alone, but to their fellow-citizens generally, every 
ove of whom is concerned in the welfare of workingmen. They 
will endeavor to have all laws which specially affect the interests 
of laborers just and right, and to see that they are so admin- 
istered as to secure to all whose daily labor must give to them 
and their families the means of support, the just rewards for 
their industry. Especially may they be expected to give atten- 
tion to the devising of lawful and suitable means for the preven- 
tion of the angry and violent contentions in the industrial world, 
in the nature of destructive civil wars, which are now so frequent, 
and the institution therefor of such peaceful remedies as will 
neither disturb existing employment, draw heavily upon the 
earnings of labor, or generate feelings of bitter animosity between 
classes who prosper most when their relations are most amicable. 
The problem will be found a difficult one, but its consideration 
in a sympathetic spirit and with the painstaking perseverance 
which its importance demands may possibly lead to most unex- 
pected results in the removal of existing causes of antagonism 
and harmful enmity, and to such signal benefits for the country 
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at large that the recognition of the service will be generous and 
perhaps more satisfying to those who are its objects than could 
possibly be such political honors as are conferred merely in 
recognition of faithful party allegiance and party service. 

But when compulsory arbitration is proposed as a remedy for 
wage disagreements is not the question pertinent, shall it be 
rents next, and then again, what next? 


THE TRUE PROFESSIONAL IDEAL. 


THE TRUE PROFESSIONAL IDEAL.' 


I have been honored with an invitation to read before the 
section on Legal Education a paper on ‘* The True Professional 
Ideal,’’ with the implication, I presume, that it should have some 
relation to the subject of legal education in one or more of its 
many aspects. 

The time-limit. of thirty minutes will not enable me to do 
more than to glance hurriedly at one or two of the more impor- 
tant questions that might fitly be considered under the general 
title of ‘* the true professional ideal.’’ It can never, I think, be 
entirely out of place,— certainly, in my opinion, it is not out of 
place at the present time,— to impress upon the bar and society 
the essential dignity, worth, nobility and usefulness of the 
lawyer’s calling. The true conception — ideal, if you please, 
of the lawyer, is that of one who worthily magnifies the nature 
and duties of his office, who scorns every form of meanness or 
disreputable practice, who by unwearied industry masters the 
vast and complex technical learning and details of his profes- 
sion, but who, not satisfied with this, studies the eternal prin- 
ciples of justice as developed and illustrated in the history of the 
law and in the jurisprudence of other times and nations so earn- 
estly that he falls in love with them, and is thenceforward not 
content unless he is endeavoring by every means in his power to 
be not only an ornament but a help unto the laws and jurisprud- 
ence of his State or nation. In his conception, every place 
where a judge sits, although the arena be a contentious one 
where debate runs high and warm, is yet over all a temple where 
faith, truth, honor and justice abide, and he one of its ministers. 
With what majestic port may not the lawyer approach that 
temple when he reflects that he enters there not by grace but of 


1 Being a paper by John F. Dillon, Bar Association at Saratoga Springs, 
of New York, read before the section New York, August 22, 1894, 
on Legal Education of the American 
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right, craving neither mercy nor favor, but demanding justice, to 
which demand the appointed judicial organs of the State must 
give heed under all circumstances and at all times. 

There is, I fear, some decadence in the lofty ideals that have 
characterized the profession in former times. There is in our 
modern life a tendency — I have thought at times very strongly 
marked — to assimilate the practice of the law to the conduct of 
commercial business. Between great law firms with their sepa- 
rate departments and heads and subordinate bureaus and clerks 
with their staff of assistants, there is much resemblance to the 
business methods of the great mercantile and business establish- 
ments, situate close by. The true lawyer,— not to say the ideal 
lawyer — is one who begrudges no time and toil, however great, 
needful to the thorough mastery of his case in its facts and legal 
principles ; who takes the time’and gives the labor necessary to 
go to its very bottom, and who will not cease his study until 
every detail stands distinct and luminous in the intellectual light 
with which he has surrounded it. The temptations and exigen- 
cies of a large practice make this very difficult, and the result 
too generally is that the case gets only the attention that is 
convenient instead of that which it truly requires. The head of 
a great firm in a metropolitan city, a learned and able man, was 
associated with another in a case of much complexity and 
moment. He expressed warm admiration of the printed argu- 
ment of his associate counsel, which had cost the latter two 
months of laborious work, adding, however, that he could not 
have given ¢hat much time to it because commercially regarded 
it would not have paid him to do so. 

It is unquestionably the duty of the profession to preserve 
the traditions of the past — to maintain its lofty ideals — and to 
this end to guard against what I may perhaps truly describe by 
calling it the ‘* commercializing ’’ spirit of the age. The utter- 
ance of Him who spake with an authority greater than that of any — 
lawyer or judge —‘‘ Man lives not by bread alone’’ should 
never be forgotten or unheeded by the lawyer, and will not be 
_ by any who comes within the category of what may be termed 
the ideal lawyer.’’ 


Mr. J. H. Benton, Jr., of the Boston bar, under the convic- 
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tion that few persons even of the profession realized the full 
extent in which the bar has participated in the government of 
this country and given direction to its policies and public affairs, 
read before the Southern New Hampshire Bar Association, in 
February of the present year, a most instructive paper on the 
‘‘ Influence of the Bar in our State and Federal Government.”’ 

A few of the facts which he has laboriously ascertained and 
stated may be here briefly mentioned as bearing upon the subject 
of the present paper. Of the 56 signers of the Declaration of 
Independence, 25 were lawyers, and so were 30 out of 55 mem- 
bers of the convention which framed the Federal constitution. 
Of the 3,122 senators of the United States since 1787, 2,068 
have been lawyers; of the 11,889 representatives, 5,832 have 
been lawyers. ‘* The average membership of lawyers in both 
branches of Congress from the beginning has been 53 per cent.”’ 
In the present constitutional convention of the State of New 
York, 133 out of the 175 members are members of the bar. 
Lawyers constitute, as nearly as can be ascertained, one in every 
four hundred of the male population of the United States at the 
present time. The statistics show with one exception that in the 
legislatures of all the States, the legal profession has, and 
always has had, a membership greater in 
to its number in the population of the State. 

Not less marked is the influence of the bar in the executive 
departments of the Federal and State governments. Of the 24 
presidents, 19 have been lawyers, and Mr. Benton states that 
‘«* of the 1,157 governors of all the States, 578 of the 978 whose 
occupations I have been able to ascertain have been lawyers.’’ 

It is scarcely necessary to mention the fact that the entire body 
of the other co-ordinate department of the national and State 
government,— the judiciary — have been members of the pro- 
_fession. And in our polity the judiciary have a power and are 
clothed with a duty unique in the history of the governments, 
viz., the power and duty to declare legislative enactments and 
and executive acts which are in conflict with our written consti- 
tution, to be for that reason void and of no effect. In this 
America has taught the world the greatest lesson in government 
and law it has ever learned, namely, that law is not binding alone 
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upon the subject and that the conception of law riever reaches its 
full development until it attains complete supremacy in the form 
of written constitutions, which are the supreme law of the land, 
since their provisions are obligatory both upon the State and 
upon those subjected to its rule, and equally enforceable against 
both, and therefore /aw in the strictest sense of the term. 

Two forces in society are in constant operation and are neces- 
sary to its welfare, if not to its very existence: the conservative 
force, to preserve what is worth preserving; the progressive, 
without which we would have stagnation and death. The char- 
acter and state of the law as well as the social condition of any 
people is the result of the conflict between these healthful 
although antagonistic forces. As the ocean keeps itself pure by 
the constant movement and freedom of its waters, so the like 
movement and freedom are necessary to preserve what is good 
in existing conditions and to remedy what is either bad or 
inadequate. 

Changes in the law of any living and progressive society are, 
therefore, absolutely necessary in order to make the law answer 
the current state and necessities of the social organism. So far 
as law is expressed in written form, whether in constitution or 
statutes, it is crystallized and almost although perhaps never 
quite, stationary. Owing to the doctrine of judicial precedent 
as it exists in our system, this theoretically makes what is 
adjudged to be law, almost, although in practice not quite, as 
stationary as law in written form. True wisdom requires that 
the law shall from time to time and with all convenient speed be 
made to harmonize with existing social needs. This makes law 
amendment or reform a constant, continuing and ever existing 
necessity. 

It is pertinent here to observe that nothing is more difficult 
than the work of law improvement, It requires a knowledge of 
the law both theoretical and practical; theoretical, so as to know 
the relation of each department of the law to every other depart- 
ment; practical, so as to appreciate existing defects and the 
needed remedy. Doctrinaires, jurists, and legal scholars may 
see, indeed are often the first to see, or to suggest and urge the 

required changes, but are generally speaking, incapable of wisely 
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effecting them. With the notable exception of the changes 
wrought in the law of evidence, Bentham’s vast labors bore 
almost no direct fruit. Austin filled for many years a large 
space in the field of jurisprudence. My own judgment is that 
his legal theories have proved to have little intrinsic or perma- 
nent value. Though feeling constrained to say this, I must also 
add that, in my opinion, the world is much indebted to these 
eminent men for their bold and free criticisms of our laws and 
for arousing the attention of the bar to the need of amending 
them, and especially for making some portion at least of the 
professson in England and this country feel the need of a more 
scientific jurisprudence. Brougham, Mackintosh, Romilly and 
Langdale were in a way the disciples of Bentham and Austin, 
and labored faithfully in the cause of law reform in England. 
- But they went about it in the conservative and timid manner so 
characteristic of the English mind. Their efforts were confined 
to single, sporadic, specific ameliorations of certain felt griev- 
ances, but their labors proceeded upon no scientific plan to effect 
comprehensive reforms of either substantive law or of the law 
of procedure. 

Such, roughly sketched, was the general condition of law 
reform when the late David Dudley Field entered upon the 
work of law amendment in this country. It seems to me that 
the career of Mr. Field illustrates several phases of the subject 
under discussion. For this reason as well as because it is proper 
that some notice should be taken in this body of the labors of 
this eminent man, at one time the president of this association, 
I shall refer for a few moments to the main work of his life and 
endeavor to draw from it the lessons it teaches. In my judg- 
ment, no mere doctrinaire or closet student of our technical 
system of law is capable of wise and well-directed efforts to 
amend it. This must be the work of practical lawyers. Mr. 
Field had this needed qualification for he was throughout his 
long career at the bar a busy and active practitioner. 

When Mr. Field commenced his work of law improvement, 
the gap between the law as it existed and what the welfare of 
the community required, especially in the law of procedure, was 
very wide. The system of pleading and procedure had grown 
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to be so technical as to defeat in many cases the cause of justice, 
This was eminently true of the common law system of pleading 
and procedure, and even the system of equity was equally open 
to the reproach of undue technicality and of intolerable delays. 
The need for a cheaper, simpler, and more expeditious proced- 
ure at law and in equity had become a crying want. Mr. Field, 
if he did not originate the idea, clearly put himself at the head 
of the movement to remedy the evil. This he did at an early 
stage in his professional life, and to this as well as to the codi- 
fication, looking to improvement in criminal law and procedure, 
as well as in substantive law, he gave without ceasing, being 
instant in season and out of season, more than fifty years of his 
active career. He advocated the principle of codification every- 
where. He was a man of strong feelings and convictions. 
Every man of real force is so, almost necessarily. He there- 
fore, fought for codification; and he fought with dauntless 
courage everybody who opposed him. We may think that he 
unduly estimated the scope, the value and the beneficence of 
codification. He may have done so. Effective and true 
reformers are apt to go too far. But this detracts not the least 
from the estimation in which he is justly entitled to be held by 
the bar and public. I do not wish to surround him with a haze 
of golden panegyric. He does not need it. Look at his public 
labors in municipal and international law, extending from 1839 
to 1894, and what lawyer in this country, dead or living, has 
ever dedicated half as many years as he to conscientious and 
unselfish efforts to improve our laws and jurisprudence? In this 
view he stands without a peer. Consider the successes which 
has crowned his work in this country, in England and in the 
English colonies, and his career is strikingly distinctive. It 
dominates our legal landscape. True some of his schemes of law 
amendment failed of adoption, those more especially relating to 
the codification of the common law, but he seized upon one — 
principle which he made eminently successful and which in turn 
made him famous and justly so, namely, the simplification of the 
law of procedure. The New York Code of 1843, in substance 
or principle, Mr. Field lived to sce adopted in a large majority 
of the States and territories of the Union, and in the Judicature 
Act of 1873 of the British Parliament. 
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Mr. Field had lofty professional ideals of the lawyer’s duty 
towards the law. Love of the pecuniary gains of his calling, 
though he was not insensible to them, was yet ever subordinate 
in his regard to those public labors which he felt that he owed to 
his profession and the law. Although in active practice in a 
great metropolitan center for over sixty years, he accumulated 
no more than some contemporary men at the English bar and 
perhaps some in the same city have done in less than a tenth of 
the same period. But it may be said that he was ambitious, 
that his ambition was boundless and that this was his incentive. 
Be it so. So, doubtless, it was. Exercised for worthy ends, 
this, so far from being the last infirmity, is the highest quality of 
noble minds. Nor had official place, either for the conspicuous- 
ness which attracted and was flattered by the public gaze, or for 
the power which men of lower aims who live only in the 
present, love to wield, any controlling charms for him. His 
eye was lifted higher and was fixed chiefly on the generations 
who should come after him. Of the present, he regarded him- 
self, if I may phrase it, as a tenant for life, but with a reversion 
in fee in the limitless future. Cheerful inthe prolonged autumn 
of his days, he had for nearly a generation before his death, 
seen the *‘ leaves fall over the roots of the tree of life,’’ but 
this as he looked above and beyond only gave to his vision a 
freer and more unobstructed view. With great felicity of 
expression, Sir Walter Scott makes Kemble, on finally leaving 
the Edinburgh stage, say he hoped to enjoy 


Some space between the theatre and the grave; 
That like the Roman in the Capitol, 
I may adjust my mantle ere I fall. 


Such, too, was Mr. Field’s hope, doomed however to disappoint- 
ment. On his return from Europe, only three or four days 
before he passed beyond the range of our mortal vision, he is 
reported to have said, in answer to the question what he intended 
to do, that he expected to spend the coming summer in the 
Berkshires at work on his autobiography, and that his one great 
ambition was to have his codes adopted all over the English- 
speaking world. All old men live largely in the past, and to 
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this Mr. Field, who had crossed the Delectable Mountains and 
was already in the country of Beulah, was no exception. It was 
natural that he should love to survey, in the serene evenings of 
his days, the toils and labors which had marked his active life 
and the successes with which these had been rewarded. But 
only men of the higher type can turn as turn he did to the 
future, see it spread itself out, before their enraptured gaze, 
feel themselves fanned by its intoxicated breezes, behold its 
sunlit heights glorified and beautiful, and proudly feel, that it, 
too, is their inheritance. 

With this let us contrast the life and professional career of an 
eminent English contemporary of Mr. Field’s earlier life, — I 
refer to Sir William Follett, who in his day was as distinctly the 
leader of the bar as was Lord Erskine in his. The picture has 
been drawn by Sir William’s own friend, the accomplished Tal- 
fourd, who in his ‘* Vacation Rambles,’’ tells us that there was 
brought to him in 1846, when on his journey through Italy, the 
usual register of visitors, and that, turning over its pages, he was 
startled by the name of Sir William Follett written in tremulous 
characters just before his death, which had occurred but a short 
time before Talfourd saw his signature. After reviewing Fol- 
lett’s professional career, usually pronounced so _ brilliant, 
Talfourd mournfully inquired, ‘*‘ What remains?’’ and he 
answered, ** A name dear to the affections of a few friends; a 
waning image of a modest and earnest speaker, though decid- 
edly the head of the common law bar; and the splendid 
example of a success embodied in a fortune of £200,000 
acquired in ten years, the labors of which hastened the extinc- 
tion of his life ; — these,’’ he added, ‘‘ these are all the world 
possesses of Sir William Follett. To mankind, to his country, 
to his profession, he left nothing; not a measure conceived, not 
a danger averted, not a principle vindicated; not a speech — 
intrinsically worth preservation; not a striking image, nor an 
affecting sentiment; in his death the power of mortality is 
supreme. How strange —how sadly strange— that a course 
so splendid should end in darkness so obscure.”’ 

Follett did not discharge the debt he owed to the profession 
and, therefore, did not answer to the completest professional 
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ideal of the lawyer. Mr. Field not only paid the debt due to his 
profession, but overpaid it and thus became its creditor, and. in 
this answered more fully than lawyers like Follett the highest 
professional ideal. 

In the report on legal education before mentioned, it appears 
that there are over fifty law schools in the United States, having 
a membership of more than six thousand students — the com- 
mittee not having the means of ascertaining the number of 
students who were pursuing their studies in private offices out- 
side of the law schools. I fully concur in the following observa- 
tions of the committee. Their soundness will not be questioned, 
I think, by any one who hears me:— 


The mind of the lawyer is the essential part of the machinery of justice; 
no progress or reform can be made until the lawyers are ready. Their influ- 
ence at the bar, on the bench and in legislation is practically omnipotent. 


The following observation seems to me to be specially weighty 
and important : — 


The progress of the law means the progress of the lawyer, not of a few 
talented men who are on the outposts of legal thought, but the great army of 
the commonplace who contribute the majority of every occupation. What 
the lawyers do not understand or what they pronounce visionary or imprac- 
ticable will not be accepted by the legislatures or courts of the country. 


It is no part of my purpose to offer any views upon the meth- 
ods of law instruction, much less upon the different or competing 
methods. Doubtless the method of teaching law or how it can 
best be taught is an important subject, but it is not all-impor- 
tant. It is wise to discuss and consider it, but it would not be 
wise to let it engross our whole or even chief attention. What 
Pope said of forms of government may, I think, be said with 
much more justness of methods of teaching — ‘‘ that which is 
best administered is best.’” The man whom nature designed to 
be a teacher of law will, despite all theories, teach it after his 
own manner. He will impress his own personality upon his 
work. It is the man, not the method, that tells. The crucial 
test is whether the teacher can inspire a living interest in the 
student and get from him the best work that in him lies; for, after 
all, the student must himself do the work and the thinking which 
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shall accomplish him in the learning and mystery of his profes- 
sion. Vastly more important, therefore, than the methods of 
teaching is the course of instruction or the branches to be taught. 
This general subject is very fully, and, I need not say, ably dis- 
cussed in the report of the committee on Legal Education; of 
this association, submitted in 1892. After reviewing the course 
of instruction in the law schools of this country (and it is sub- 
stantially the same in all of them) the committee says: — 


It is evident that the course of study, with a very few exceptions, is con- 
fined to the branches of practical private law which a student finds of use in . 
the first five years of his practice. Itis atechnical or philosophic view of the 
law which is taught. * * * It may be said of all our law schools that the 
instruction is too technical. It is not elementary enough. The view of 
the law presented to the student is technical, rather than scientific or 
philosophical. 


What is meant by the course of instruction being confined to 
private law which the student will find of use in earlier years of 
his practice, may be illustrated by the course of instruction in 
what is justly regarded as one of the very foremost law schools 
of this country, that of Harvard University. I select it for 
illustration because of the deserved eminence of the school, and 
because it covers all of the studies embraced in a three-years 
term. 

The following synopsis I assume to be correct, being taken 
from the above-mentioned report of the committee on Legal 
Education : — 


Law School of Harvard University, Cambridge, Mass., nine instructors, 
363 students, 44 graduates, 36 weeks in school year. 
’ Course of study: First year. Contracts, 108 hours; criminal law and pro- 
cedure, 72 hours; property, 72 hours; torts, 72 hours; civil procedure at com- 
mon law, 36 hours. Books used: Langdell’s Cases on Contracts; Chapin’s 
Cases on Criminal Law; Gray’s Cases on Property, Vols. 1 and 2; Ames’s 
Cases on Torts; Ames’s Cases on Pleading. 

Second year. Agency, 72 hours; bills of exchange and promissory notes, 
72 hours; law of carriers, 72 hours; contracts, 72 hours; evidence, 72 hours; 
jurisdiction and procedure in equity, 72 hours; property, 72 hours; sales of 
personal property, 72 hours; trusts, 72 hours. Books used: Ames’s Cases on 
Bills and Notes; Keener’s Cases on Quasi-Contracts; Langdell’s Cases in Equity 
Pleading; Gray’s Cases in Property, Vols. 3 and 4; Langdell’s Cases on Sales; 
Ames’s Cases on Trusts. 
Third Year. Constitutional law, 72 hours; corporations, 72 hours; jurisdic- 
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tion and procedure in equity, 72 hours; partnership, 72 hours; property, 72 
hours; surety and mortgage, 72 hours. Books used: Ames’s Cases on Partner- 
ship; Gray’s Cases on Property, Vols. 5 and 6. 

Extra courses. Patent law, 10 lectures; peculiarities of Massachusetts law 
and practice, 2 hours a week. 

Admission and methods of instruction. Applicants for admission not 
graduates of a college are examined in Latin (Cesar, Cicero), Blackstone’s 
Commentaries. Every student who has been in the school one year or more 
has an opportunity each year of arguing in a case before one of the professors 
in a moot court. 


The subjects taught and the books used show more clearly 
than any general description the intensely technical and practical 
character of the course of instruction. This may stand, I think, 
as the general model or even highest type of legal instruction in 
this country. 

I agree in the main with the spirit of the committee’s criti- 
cisms which I have above quoted, but I would phrase my own 
views in somewhat different language. [ insist, for I believe it 
to be true, that the stereotyped course of legal instruction 
in this country is defective, not so much for what it con- 
tains as for what it omits. It is defective in that no ade- 
quate provision is made for specific instruction in historical and 
comparative jurisprudence, and in the literature, science, and 
philosophy of the law —in what may, perhaps, be compendi- 
ously expressed as general jurisprudence. If this is what the 
committee means by the expression that the course of instruction 
is too technical, I agree to it. But it is to be remembered 
that it is of the essence of our legal systems that they are in 
their historical development and nature, technical, and so far as 
they are so, instruction, to be adequate and thorough, must itself 
be technical, and in an important sense it is not predicable of it 
that it is too technical. Having in view the circumstances which 
surround the subject of legal education in this country, I approve 
the wisdom of the general course of instruction in our law schools, 
so far as it gives chief attention to the usual and enumerated 
branches of practical private law. But I still insist that it is 
defective in the want of adequate provision for instruction in 
the history and the literature of the law and in what I call, for 
short, ‘* general jurisprudence.”’ 
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Great lawyers like Coke and Blackstone and Eldon may be 
made by the current methods; but the growth of greater law- 
yers like Hale, Bacon and Mansfield, who in their day wisely 
amended and improved the law, and who represent the higher 
professional ideals, is not adequately promoted or encouraged 
by the existing course of methods of law instruction in the law 
schools in this country. 

I fully realize that to set up an impracticable standard defeats 
the object sought. Nevertheless, I insist that it is entirely prac- 
ticable for our law schools to enlarge and liberalize the scope of 
their instruction by requiring at least one hundred hours of 
the course to be given specifically to the subjects which I have 
above ventured to indicate as essential to any well-ordered course 
of instruction that makes any just claim to being adequate or 
complete. 

And this view it is the sole practical point of this paper to 
urge and enforce, to the end that the generations of lawyers who 
shall come after us may be adorned more abundantly than else 
had been with examples of the highest and truest professional 
ideals. 

And to this end, moreover, I should be glad to see the mem- 
bers of the section on Legal Education take the initiative by 
recommending the American Bar Association to adopt a resolu- 
tion, in substance, that in its judgment adequate instruction in 
historical, comparative ana general jurispruaence is an essential 
part of a thorough course of legal education, and, accordingly, 
that it recommends to all of the law schools of the country that 
such instruction should be made a distinct and specific branch of 
the course of required study therein. 
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Mr. President and Gentlemen of the American Bar Association : 


We Americans, enjoying as we have a material prosperity 
beyond historic precedent, brought up with an abiding faith in 
our free institutions and the good sense of our people, and con- 
fident that whatever the ills of the present our future at least is 
secure, have cultivated a philosophic indifference to every political 
evil, in the firm belief that whenever the situation gets bad enough 
we can easily apply the remedy. Yet it must occur occasionally 
to even the most confident American that certain tendencies have 
shown themselves with increasing frequency in recent years, and 
that certain changes are gradually taking place in our theories 
of government which we cannot afford to ignore. Whether due 
to defects peculiar to our system or to forces operating alike in 
every civilized country, they deserve the most careful attention, 
and from none more than from the members of our profession. 
When we remember the wonderful exhibition at Chicago which 
crowned the civilization of four hundred years, and contrast the 
splendid prospect upon which our eyes rested a year ago with the 
scenes of bloodshed and conflagration in the same city during 
the conflict whose echoes are even now ringing in our ears, we 
may well inquire what the change means. 

Some years ago our friend Judge Baldwin, standing in my 
place, recounted to you the marvelous progress of our country 
during a century of modern government, closing his eloquent 
address with the aspiration, ‘“* God send that in the century to 
come the great works of our fathers may be safe in the hands of 
their children and of ours.”’ 

If this hope is to be realized we must recognize the dangers 
which beset us and consider the possible remedies, remembering 


1 Being the annual address deliv- Bar Association, at Saratoga Springs, 
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with what sacrifices the work of our fathers was accomplished, 
and that to preserve it we must stand ready to sacrifice — if not 
all that they gave, at least some portion of the ease and wealth 
which we hold so dear. I propose, therefore, to use the oppor- 
tunity with which you have honored me in considering some 
tendencies of the time, whither they carry us, and how they 
should be met. 

Every observer of our political history during the last twenty 
years must have been struck with the change which has taken 
place in the attitude of our people towards the fundamental prin- 
ciples of our government. Free institutions rest upon confidence 
in the legislature, respect for the law, obedience to the will of 
the majority, and the recognition of every man’s right to labor 
and to enjoy the fruits of his labor. 

We repeat, as self-evident truths, that ‘‘all men are born 
free and equal and have certain natural, essential and inalienable 
rights among which may be reckoned the right of enjoying and 
defending their lives and liberty, that of acquiring, possessing 
and protecting property, in fine that of seeking and obtaining 
their safety and happiness.’’ We have interpreted this declar- 
ation as meaning that every man may work for any one who 
chooses to hire him, for any wages which he chooses to take, that 
he may make any legal contract and any legal use of his own 
hands and his own property. Yet large bodies of our fellow- 
citizens insist that because they choose not to work, no one 
else shall work in their place; that every man who wishes to 
follow a certain trade shall join an association which they form 
and submit his liberty to its control, or else abandon his calling; 
and that if a man refuses to employ them on terms which they 
dictate, he shall employ no one else. 

Upon claims like these are justified the effort to prevent the 
employment of non-union men by refusing to work with them, 


by boycotting employers who allow them to work, and by mur- | 


derous attacks upon them when they take the place of strikers. 
If the destruction of property and the riotous disturbances of 
the public peace which immediately and inevitably follow any 
considerable strike are not publicly justified, they certainly are 
not strongly discountenanced, by these great organizations whose 
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members cannot but anticipate, and yet take no effectual steps 
to prevent, these deplorable consequences of their action. We 
cannot close our eyes to the fact that considerable and important 
sections of our people practically deny the fundamental rights 
of American citizens. 

‘*¢ To the end that this may be a government of laws and not 
of men ’’ are the familiar words of John Adams in the Massa- 
chusetts Bill of Rights, and such was the end which the founders 
of our government had in view. Americans have short memo- 
ries, but even the shortest can carry us back to the revolutionary 
attempt of Governor Garcelon and his associates to change the 
result of a popular election in Maine, when constitutional 
government was for a while suspended and the major-general 
of the State militia discharged the duty of ‘* protecting the 
public property and the institutions of the State’’ during the 
interregnum. Since then we have seen the legislature of Con- 
necticut paralyzed for its entire term and unable to pass a single 
law, while an election was nullified and the term of the retiring 
governor and other officers of State was prolonged for two years 
without the popular assent. Rhode Island has witnessed a sim- 
ilar suspension of its legislature, though for a shorter period. 
New Jersey has just emerged from the confusion caused by two 
senates, while in Kansas we have seen two rival houses, each 
with its speaker, holding simultaneous sessions in the same 
chamber, until one party barred the other out, and the com- 
mander-in-chief of the militia when directed by the governor to 
expel the party in possession refused to obey the order. 

These things have happened not in Mexico or South America, 
not even in our own ntw communities, but in ‘‘ the land of 
steady habits,’’ in the oldest States of the Union, and in Kansas, 
which was largely settled by New England men. 

New York at its last election set the seal of its condemnation 
on the methods by which the control of the previous legislature 
had been secured, and the country now looks to the voters of 
Colorado in the hope that the riotous proceedings which have 
recently disgraced that State may receive an emphatic rebuke. 

These examples show that even in the well-organized society 
of New England the old-time respect for the result of an elec- 
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tion is disappearing, and throughout the country political parti- 
sans, in the name of the law sometimes, but in gross disregard 
of its purposes and its principles, resort to any expedient which 
will enable them to retain or acquire power. 

It may, perhaps, be said that both the illegal acts of striking 
workmen and the illegal acts of desperate politicians are occa- 
sional manifestations of lawlessness which are promptly con- 
demned by public opinion. It is undoubtedly true that the 
character of a community is shown not by the fact that crimes 
are committed within its limits, but by the manner in which the 
criminals are regarded and punished. Giving full weight to this 
consideration, it is still true that great organizations of working 
men uphold and applaud the lawless claims and acts of their 
associates, and that great political parties see nothing to condemn 
in the frauds or quibbles of their own leaders if partisan success 
is at stake. 

Let me, however, call your attention to a change in the pub- 
lic attitude towards another great principle of popular govern- 
ment. Inthe long struggle for free institutions which terminated 
in this country when Cornwallis surrendered, a popular legisla- 
ture was believed to be the great safeguard against arbitrary 
power. In England it was the Parliament, in France the States 
General and National Assembly, against the king and the nobles. 
The cry of our fathers was against taxation without representa- 
tion. The right to be governed by representatives of their own 
choice was the end for which they fought, and their creed is thus 
stated in the Massachusetts bill of rights :— 

‘¢ The legislature ought frequently to assemble for the redress 
of grievances, for correcting, strengthening and confirming 
the laws and for making new laws as the common good may 
require.”’ 

Their descendants do not share their faith. From the most — 
august legislative body in the country, the Senate of the United 
States, down to the alderman of New York, the citizen too often 
distrusts, fears and is ashamed of his representatives. The 
business community throughout the country welcomes the 
adjournment of Congress as the end of a season filled with per- 
plexity and dread. If we applaud Congress it is rather because 
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bad laws have been repealed or bad propositions have been 
defeated than because good laws have been passed. We con- 
gratulate ourselves upon our narrow escapes, and wonder whether 
we shall be equally fortunate again. The citizen who seeks 
reform, whether he sits in Congress or stands without its doors, 
must be wonderfully persistent if he is not discouraged by the 
singular incapacity of that body to deal with great public ques- 
tions upon public grounds. I forbear to state the case as 
strongly as I could. Rather let me ask you to answer each for 
himself the questions. What has been the net result to the 
country of congressional action during the last twenty years? 
What balance of good or evil remains on the statute books of 
the nation? Which of the measures which you find to be good 
originated in Congress, and which did Congress pass reluctantly 
in response to a popular demand which it dared not ignore? Is 
it too much to say that we no longer look to Congress for the 
leaders of political thought, and that too often we find it 
obstructing rather than aiding the passage of wise measures 
which the people desire? 

When a State legislature meets every great corporation within 
its reach prepares for self-defense, knowing by bitter experience 
how hospitably attacks upon its property are received in com- 
mittees and on the floor. The private citizen on his part never 
knows what cherished right may not be endangered by existing 
monopolies or by schemers in search of valuable franchises. The 
citizen of New York needs no light from me as to the character 
of his legislature. In Massachusetts, during each successive 
session for years, I have heard on every hand, ‘‘ This-is the 
worst legislature we have ever had;’’ but I do not believe that 
Massachusetts is more unfortunate than her sisters in New 
England, and if the old-time virtues still exists in Pennsylvania, 
or Maryland, or California, or the great States of the South, the 
west and northwest, I shall hope to learn from their representa- 
tives in this body the secret of its preservation. 

When we come to municipal legislatures, the same feeling is 
found. The city councils of our great cities have not retained 
public respect, and everywhere men seek an escape from their 
misrule in laws which shall deprive them of power, and concen- 
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trate authority in a single magistrate. The tendency here is from 
representative government to absolute power. 

This popular fear of the legislature shows itself in all the 
more recent American constitutions. Biennial sessions are the 
rule, and in many cases the length of the session is limited, 
Where it is not, protracted sessions are disapproved. The people 
cannot endure so long or so frequent assemblies of their repre- 
sentatives as they once desired. 

Again, the power of the legislature is curtailed by constitu- 
tional provisions which indicate very clearly the popular dis- 
trust, and the newer the constitution the greater the restriction, 
The constitution of New Jersey prohibits private or special 
legislation regulating the internal affairs of towns or counties, 
appointing local officers or commissions to regulate municipal 
affairs, or granting to any corporation, association or individual, 
corporate power or any exclusive privilege, immunity or fran- 
chise whatever. Throughout the western States such restric- 
tions are common, and the people do not even trust the 
legislature to pass an act unless its subject is clearly expressed 
in its title. Some constitutions require a separate act for each 
subject, others are content with an enumeration of the subjects 
in the title, but both provisions throw a flood of light on the 
legislative practices which make such restrictions important. 

Nor is this all. The same distrust is reflected in the legisla- 
ture itself, and nowhere so strongly as in the Federal house of 
Representatives,-which by its rules has so fettered its own action 
as to have almost revolutionized its character. For the will of 
the majority has been to a large extent substituted the arbitrary 
will of the speaker, who, from being merely the servant of the 
house, with neither ‘‘ eyes to see nor ears to hear save what the 
house bids’’ him, has become its master. Through his power 
to appoint committees, he can prevent particular measures from 
being considered at all by the house, and through his power te 
recognize or not, as he pleases, a member who seeks the floor, 
he can prevent even the consideration of a bill which a majority 
of the house favors. Within a few years we have had in one Con- 
gress a candidate supported for the speakership because if chosen 
he would make up the committees so that a bill for the free coin- 
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age of silver would never be reported. In another Congress 
men have congratulated themselves that, while such a measure 
would pass the house if brought to a vote, the speaker would 
never allow this. I do not now discuss the wisdom of the rules 
which permit this result. For my present purpose I mention it 
as evidence that the leading members of the House of Repre- 
sentatives do not trust that body, and frame their rules 
accordingly. 

Whether, then, we look at the constitutions which the people 
adopt and the rules of the House of Representatives, or listen 
to the common speech of men, we find that the faith in the 
representatives of the people on which our government was 
founded, is gradually weakening. Of our historical represent- 
atives we are justly proud. On our possible representatives 
we still rely, but our actual representatives we fear and 
distrust. 

Loss of faith in the legislature is loss of faith in represent- 
ative government, loss of faith in the people themselves, and 
this feeling really lies at the root of the changes in public 
opinion on fundamental principles which I have noted. At 
the great meeting held in New York to express sympathy with 
the strikers in Chicago, Henry George, whom we believe to be 
an honest man, however we may differ from kim in opinion, 
seemed to justify their action on the ground that the corpora- 
tions had corrupted the legislatures. More or less distinctly 
recognized, this idea is dormant in the minds of many, and 
bribery is made the excuse of anarchy. The danger against 
which we guard in constitutions and which in conversation we 
recognize and deplore is the danger that private interests can 
afford to pay for the privileges which they seek, prices which 
the ordinary legislator cannot refuse. How far is this popular 
feeling justified? What are the facts and what are the remedies? 

I will not dwell upon our municipal legislatures. Such trials 
as that of Jacob Sharp and the aldermen whom he purchased 
bring isolated cases of corruption to the light, but no one believes 
that such cases are exceptional. In every large city and in 
many a small town the same methods prevail to a greater or less 
extent, unless the public is entirely in error. 
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Let me proceed at once to the State legislatures in which 
the general mass of our people is most fairly represented. 
What is their character? In many States certainly there has 
grown up an irresponsible body between the people and their 
representatives which undertakes to sell legislation and finds 
the business extremely profitable. These merchants undertake 
first to become acquainted with the State and to single out in 
each representative or senatorial district the men best suited for 
their purpose. Some time before the nominations are made they 
approach those who are honored with their confidence, flatter 
them by sympathizing with their political aspirations and help 
them by influence or money to secure their nomination and 
election. The men thus approached are often honest, though 
not necessarily sv; but honest men can be flattered, and where 
one has received pecuniary or other assistance in securing a 
coveted office he naturally feels kindly towards those who have 
helped him. Where the candidate is not scrupulous the tie is 
stronger. 

When the legislature meets, each professional lobbyist has a 
body of members who will listen readily to his advice, and whose 
votes he can influence to a greater or less extent. Certain large 
corporations which are likely to be interested in legislation adopt 
the same methods of selecting representatives, and each has its 
cohort of disciplined supporters. Again, there are little bodies 
of persons seeking valuable franchises who have been at work 
electing their friends in various districts, and who have each their 
following of mercenaries. The issues’ upon which these repre- 
sentatives have been chosen have played no part in the cam- 
paign, have been discussed in no political meeting, have attracted 
no public attention. The innocent people have been led to sup- 
pose, perhaps, that the tariff was the issue in the State and have 
voted for the regular nominees of their respective parties accord- 
ingly, while the real question that is to divide the legislature 
which they choose is whether one party or another shall acquire 
the right to control the streets of some great city. 

Not many years ago in my own State a body of men seeking a 
street railroad charter received a very large sum of money from 
a corporation which desired the same right. The sellers had no 
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franchise, no property, no right of any kind to sell, but no one 
doubted that the buyers acquired what they considered fully 
worth the money which they paid. What they bought was an 
organization which had secured and could control an important 
body of votes, the result of a campaign in various parts of the 
State over an issue which the people never heard of, and this 
had a very distinct market value. 

The legislature thus composed is charged with the duty of 
electing a speaker. Each candidate for this office wishes votes. 
Each lobbyist, each corporation, each body of promoters wishes 
to control the committees, which can make or mar certain meas- 
ures. The candidate who is willing to buy votes by promising 
places on committees has a great advantage in a legislature made 
up as I have described, and in many cases the bargain is made. 
In every case there is danger that such a bargain will be made, 
and the danger is constantly increasing. 

After the speaker is chosen, the lobbyist, with his representa- 
tives on various committees and his body of friends in the house, 
is in a position to tell all seekers for legislation that he can help 
or hurt them. His position has not been obtained without 
expense, and he cannot afford to have it supposed that he can be 
neglected. It is his business to create the belief that his sup- 
port is necessary and that legislation cannot be had for the ask- 
ing. Let me quote on this point the frank statement of a 
professional lobbyist made some years ago in a Boston news- 
paper. The interviewer asked him the question, ‘‘ Well, is it a 
fact that a measure which has not.secured the lobby to work for 
it will be opposed by the lobby ?”’ 

**Not necessarily. If the measure be one of acknowledged 
public utility or of justice the lobby would not oppose it. On the 
contrary, as a matter of fact, there are measures which come up 
to that, if we do not aid, we do not oppose, and there are cases, 
for example, where invalid or wounded soldiers ask for aid, that 
we all take hold of and help in having put through without any 
idea of reward. But when a private interest comes up and tries 
to obtain legislation for its own particular ends, and does not 
employ any regular lobby (this is only a supposititious case, for 
asa matter of fact the promoters of such interest know better than 
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to do such a thing), in such a case the lobby might feel free to 
discuss its merits in a somewhat critical spirit, and oppose it 
actively if an opposition interest employed them. It is, [ 
believe, an axiom in law that a man who pleads his own case has 
a fool for aclient. It is somewhat analogous for a corporation 
to depend solely upon its own officers to plead its case before a 
legislative committee. It must have counsel, and the counsel 
must be enabled to employ the services of the lobby, and pay 
well for them. Where this programme is carried out, there are 
usually good results accomplished.”’ 

The privileges which the legislature can give are of great 
value. The sums at stake are often enormuus, and into the 
lobby in various capacities as counsel, as legislative agents, or as 
humbler instruments in the work of educating and influencing 
the members are gradually drawn eminent lawyers, ex-govern- 
ors, ex-attorneys-general, ex-senators and representatives whose 
political acquaintance and influence, or whose legislative experi- 
ence make their services valuable until the number of counsel 
and agents employed to secure favorable action on even the 
simplest business proposition far exceeds any legitimate require- 
ment, while the sums paid for their services are out of all pro- 
portion to the usual professional charge for an equal expenditure 
of time and thought. When legislators of last year are making 
large incomes in the lobby, are their late associates in the legis- 
lature who have retained their seats likely to desire no share in 
their good fortune? Are the men whose votes pass or defeat a 
measure invariably willing that all the profits arising from their 
action shall be reaped by men who simply talk to them? 

When a New York representative first saw Hunt’s splendid 
frescoes in the capitol at Albany, he remarked to a friend as the 
story goes, ** Well, Jimmy; this will raise their price,’’ and he 


knew whereof he spoke. Where large sums are spent habitually . 


to secure legislation, the money will no more remain in the lobby 
than water will run up hill. The influence which turns the vote 
will reach the hand which casts it. 

When a bill is introduced into the legislature which gives to 
certain private individuals the right to take their neighbors’ 
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property without adequate compensation, to tax their fellow- 
citizens, or to use the public streets for private purposes, the 
ordinary voter smiles and thinks that so absurd a measure can- 
not possibly pass ‘* even in our legislature.’” When, however, 
after a period of incubation in committee spent in ‘* educating ’”’ 
the legislature, the measure is reported, the public awakes and 
certain citizens whose interests are menaced or whose public 
spirit is exceptional, bestir themselves, only to find a legislature 
too thoroughly ** educated ’’ to be reached by argument and deter- 
mined to pass the bill which seemed impossible. Happy, indeed, 
are they if they do not find that a liberal expenditure for the 
publication of arguments and evidence at advertising rates has 
not closed to their appeals a certain portion at least of the public 
press, so that the usual avenues to public opinion are barred. 
Under this system the public, which is disorganiaed, finds itself 
at the mercy of the organized private interests and betrayed by 
its representatives. Great corporations secure or defeat legisla- 
tion at will and dominate the pains of whole States, and their 
power rests on corruption. 

How is it with the Congress of the United States? Are 
private interests powerless to influence the action of that great 
legislature? Not certainly if we believe those who are most 
familiar with its secret springs. Upon one point both parties 
are in cordial harmony. Democrats are united in believing that 
the provisions of the McKinley bill were bought by manufact- 
urers with contributions to the Republican campaign fund. 
Republicans with equal unanimity proclaim that like contributions 
to the Democratic fund have shaped what may be called, perhaps, 
the Gorman bill. The country believes them both, while the 
Senate conducts an investigation for the purpose of finding out 
whether any of its members have been purchased directly by the 
capitalists who have conducted a siege outside the doors of the 
Senate chamber. It would be too much to say that the report 
of this committee has relieved the doubts of the country, but for 
my purpose it is absolutely unimportant whether any of these 
charges are true or false. If not true to-day, they will be to- 
morrow. While the legislature under our present system can 
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give or take away enormous fortunes by a vote, it is certain 
sooner or later to demand a share of the profits, and legislatures 
will become partners with the men whom they enrich. 

I would not exaggerate, if indeed it were easy to do so, the 
extent of the evil to which I would call your attention. For- 
tunately, the testimony given in New York before a committee 
of the legislature is still fresh in your memories. It showed a 
community in which not only legislation, but the administration 
of the law, have been for sale. Not criminals alone, but men 
of wealth and standing, for years have paid the officers of the 
law to neglect or to discharge their duty. Great corporations 
and prominent citizens have paid large sums to men of political 
influence in return for legislative favors or for insurance against 
hostile laws, while humble peddlers have paid for the premission 
to earn their living. In the greatest and richest city of our 
land, the government of laws has given place to a government 
of corruption and blackmail. New York has had virtue enough 
at least to begin reform, and has learned what honest men never 
sufficiently realize, how essentially and necessarily weak is any 
combination of scoundrels. The fate of the Tweed Ring, the 
most strongly entrenched conspiracy against good government 
that ever existed in this country, and the ignominious overthrow 
of McKane and his associates in crime, show what is easily 
possible. ‘* Thrice is he armed that hath his quarrel just, and 
he but naked though locked up in steel, whose conscience with 
injustice is corrupted.”’ 

Mr. President and gentlemen, why not believe what we so 
often quote? 

The existence of the system which I have described threatens 
the permanence of our institutions. If a large body of voters 
desire a change in our monetary system and think that Congress 
has been influenced against them by other than public considera- 
tions ; if they demand relief from taxation and believe that the 
right to tax them has been sold to private citizens for money, 
whether paid to individuals or to campaign funds which are used 
to elect individuals ; if they seek greater privileges from trans- 
portation companies and find themselves beaten by large expend- 

itures in the legislature; if they find franchises of great value 
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sold for money which the public does not receive, can they retain 
confidence in their representative system or rely on it for the 
redress of grievances? The action of the legislature in each case 
may have been right, but when a wise law is bought, the injury 
done the public is far greater than the most foolish law can 
cause. The people of the United States have been taught an 
implicit confidence in the power of the government. If times 
are hard, no matter from what cause, the party in power is held 
responsible. It is to the legislature that they naturally turn for 
relief. If ever they believe that this omnipotence is corruptly 
controlled by money, that their misery at any moment is the 
result of laws purchased by their employers or creditors, if they 
have lost their faith in peaceful agitation and relief within the 
law, they will begin to consider how they can help themselves, 
law or no law. Populist movements, Coxey armies, Chicago, 
Homestead and Pittsburgh strikes are symptoms, and symptoms 
to which we cannot close our eyes. When Sumpter was fired 
upon, Mr. Emerson summed up the cause of the strife in a sin- 
gle sentence, ‘* We have been trying to do without justice.’ 
The greatest civil war in history proved that the experiment had 
failed. Honesty is justice and it is the corner-stone of self- 
government. Foreign war, pestilence and disaster unite and 
strengthen a people, but no government can long resist the insid- 
ious influence of general corruption. The fall of the apple to 
the ground is not more sure than is the ruin of the nation which 
ceases to care whether its rulers are honest. 

I am not an alarmist. The most sanguine American of us all 
has no more faith than I in the virtue, the common sense, the 
political sagacity of our people, but these qualities must assert 
themselves. I believe with you all that when things get bad 
enough, we shall find and apply the remedy; but are they not 
bad enough now? How much lower must we sink before we 
begin to rise? For how much more corrupt a Tammany shall 
we wait? Is there not danger that in our self-confidence we may 
let the disease go too far for easy cure? There comes a time 
when the only remedy is revolution. Can we be sure that our 
virtues are so remarkable, our situation so peculiar, our 
strength so great that the fate which has befallen other republics 
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can by no accident be ours? Such are the questions which dis- 
turb our repose. 

But I shall be told that it is easy to criticise. What can we 
do to cure the evils which we all recognize? It is not easy 
within the limits of your patience to discuss adequately the causes 
of the conditions which now exist or to point out the remedies, 
but it is clear that there are three possible points of attack — the 
men who receive the money, the methods by which it is paid, 
and the men who pay it. You must raise the character of your 
legislators. You must strip bribery of every comfortable cloak. 
You must make men realize that they are themselves disgraced 
when they corrupt their fellows. 

Every citizen must do his share of the work. The ultimate 
force in this, as in all civilized countries, is public opinion. The 
object of our institutions is to secure its direct and effective 
expression. The creation of public opinion, which in the last 
resort is the education of the individual voter, is not within the 
scope of legislation, except so far as public education helps by 
increasing intelligence and knowledge. The work of educating, 
organizing and directing public opinion on the questions of the 
day is to be accomplished by individual effort through the press, 
on the platform, and in conversation, and in this work every 
citizen does his part, whether he will or no. His silence, his 
indifference or his thoughtless speech are often more effective 
for ill than he realizes. He must be active for good or he will 
be counted for evil. 

Dealing first with the legislature, it needs no argument to 
prove that no system of government can succeed unless it is 
administered by men of ability and integrity. Brains and char- 
acter are essential in public office, and our present methods are 
not well calculated to secure them. Our first difficulty arises 
from cur ownapathy. We do not select our own officers. We 
allow them to select themselves. Instead of casting about the 
community to find a creditable representative and trying to 
secure his services, we wash our hands practically of all respon- 
sibility in the matter and let the men who see in office an oppor- 
tunity to distinguish or enrich themselves seek and obtain it 
by methods which are familiar toall. If you doubt the truth of 
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what I say, look at the representation of the greatest States and 
the largest cities. 

The necessity of seeking office, the methods employed to 
secure nominations, large contributions to campaign expenses, 
the sacrifice of independence, hard work, small pay, abundant 
criticism and slender appreciation of good service, are some 
among many reasons which make so many able and honorable 
men prefer private life. _ 

These conditions can be changed only by an awakened public 
spirit, a patriotism which will feel that a country which is worth 
dying for in war is worth working for in peace, and perhaps a 
recognition by the average business man that bad government 
costs him personally more money than the time and trouble 
needed to secure an improvement. We are rich enough to afford 
good government. Can we afford any other? We have ail 
realized lately, as never before, what bad legisiation and bad 
legislators cost. A little organization, a little intelligent atten- 
tion by each citizen to his individual share of government by the 
people, a very little time, and we can make our legislatures what 
they should be. The first step is to resolve that we will, and 
when this step is taken the work is done. What we need is 
determined public opinion; a firm resolve that the great experi- 
ment of self-government shall not fail through our fault. Our 
first attack must be upon ourselves. 

There are, however, certain abuses behind which the present 
system is entrenched. Our self-constituted political leaders talk 
much about the public, but they fear nothing as much as the 
expression of its real opinion. Hence they resort to every 
device which can prevent or embarrass it. Premature caucuses 
and packed conventions, false returns of votes and stuffed ballot- 
boxes are familiar expedients, and the last at least have been 
made more difficult by recent laws. There is, however, one 
ancient wrong, native, I regret to say, in Massachusetts, but 
readily adopted elsewhere, which seems to grow with our growth 
and strengthen with our strength: I refer to the practice known 
as Gerrymandering.”’ 

In the expression of public opinion, each citizen is entitled 
to an equal voice, and this result is only attained where voters 
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are divided into equal bodies. If a district of ten thousand 
voters elects one representative and another containing forty 

thousand elects one also, one voter in the first equals four in the 

second. In 1892, every 21,938 Republican voters iu Iowa had a 

representative in Congress and the party sent ten in all, while 

201,923 Democrats had only one. It is at such results that 

politicians aim, and too often with success. 

All political parties are guilty of this practice, or, to put it 
more accurately, certain men in each for personal or party ends 
perpetrate this wrong, and their associates acquiesce. 

Experience shows that under temptation the legislature will 
abuse its power of apportionment no matter how stringent the 
provisions of the constitution. Must we then admit that here 
is a defect in our institutions which cannot be cured? I venture 
to suggest a remedy. 

When several persons are tenants in common of land and wish 
it divided, the court will appoint commissioners to make parti- 
tion, and when they report their conclusion to the court, all 
parties interested are heard on the question whether the division 
is fair. 

When the question is how to divide a State into districts of 
reasonably adjacent territory and nearly equal population, is 
there any good reason why the same process should not be 
applied? The question in itself is simple. The division can 
easily be made by any fair men with the map and the census. 
In such a case why should not the Supreme Court of the State, 
on the motion of the attorney-general, appoint three commis- 
sioners, distributed properly among the political parties, to do 
the work and make report to the court, which should have power, 
after hearing the attorney-general and counsel representing each 
political party, to confirm, alter or recommit the report. This 
method would insure a fair division. Gerrymandering cannot. 
live in the atmosphere of .a court-room, or survive a public 
argument before a judicial tribunal. 

If it is suggested that we must not bring the courts into 
politics, I might answer that the division of a State into equal 
districts is not politics; it is mathematics. It is because pol- 
iticians improperly yield to partisan temptation in deciding a 
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question of mathematics that the whole trouble arises, and 
therefore I would give the power to a tribunal where improper 
considerations cannot weigh. 

A further answer is found in the reports of our States. Sev- 
eral times in recent years have the courts set aside an apportion- 
ment after it was made because it was so unfair as to violate a 
constitutional requirement of equality. Surely if courts can be 
trusted with the question after the legislature has acted, after 
party feeling is enlisted on both sides and perhaps after an elec- 
tion, when their decision may change the control of the State 
government, they may safely deal with the question at the outset 
and prevent the evil, which is proverbially easier than to cure it. 

I would not willingly impose upon the courts any strain which 
will tend, however remotely, to shake public confidence in their 
absolute impartiality, but [ should be ashamed of my profes- 
sion if I entertained for a moment the suspicion that a court 
could not superintend the division of a territory into equal dis- 
tricts so that no man could doubt its entire rectitude. 

When each vote has been insured its proper influence on the 
result, the next step in the effort to secure a proper legislature is 
to see that the voter expresses his opinion unbribed and unin- 
timidated, and that the result is honestly declared. Here we touch 
the methods by which corruption does its work, and this is our 
second point of attack. If we would purify the legislature, we 
must purify the campaign and especially must we abolish that 
prolific source of direct bribery, that convenient cover for the 
indirect purchase of a legislature, known as the campaign fund. 
The enormous sums which are now collected are so spent as to 
directly demoralize the voters and to buy legislative and execu- 
tive office; but this is by no means their worst use. 

Many a man who would scorn to receive a bribe will accept a 
contribution to his campaign expenses, apparently paid for the 
honorable purpose of advancing a political cause, but spent in 
helping him to gratify his cherished personal ambition by defeat- 
ing now his rivals in his own party convention and now his polit- 
ical opponent at the polls. He does not recognize the bribe, but 
he feels the obligation to the contributor, and that gratitude 
which is defined as a lively sense of favors to come makes him 
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glad to repay the favor if he can before the next campaign makes 
necessary a fresh call for pecuniary help. A man must be singu- 
larly independent if he does not lend a kindly ear to the friend 
who has helped largely to elect him and upon whose aid he must 
again rely. 

Even worse than this personal relation to a single man is the 
influence over an entire party secured by contributions to the 
general fund. When we find a great corporation giving impar- 
tially to the funds of both parties whether in the States where 
senators and representatives are made or in the national contest 
for the control of the executive, it is impossible to explain the 
payments from political sympathy or public spirit. A corpora- 
tion has no politics. Its managers and stockholders cannot 
belong to both parties from conviction. If its funds are given 
indifferently to both, it must be for a business reason, and the 
ouly thing that such expenditure can buy is influence with the 
leaders of each party that takes the money. 

Many a man dares not admit his own motives to himself and 
contributes to the party fund, as he assures himself, to help his 
country. When he makes that contribution the basis of a claim 
for office, when on the strength of it he asks for legislative 
favors, he perhaps refuses to see the connection between the 
payment and the equivalent. But while some men deceive 
themselves, more go directly to their end and know exactly what 
they pay for. The campaign fund to-day not only furnishes the 
means for corrupting voters, but supplies a fair seeming cloak 
for the more dangerous purchase of legislation. 

The enormous expenditure which we now tolerate must be 
stopped, and perhaps no more efficient way can be devised than 
the English system which forbids any improper payment by a 
candidate or in his interest, unseats the candidate who violates 
this law, and in aggravated cases disfranchises the corrupted 
constituency. The execution of this law has been confided to 
the English courts with signal success, and they have adminis- 
tered it with great strictness. The same system can be adapted 
to our own requirements. In this way contested elections are 
decided by an impartial tribunal after a public trial in court, not 
in committee rooms by partisan judges who often consider more 
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the perils of a small majority than the requirements of justice. 
The manner in which contested elections have been decided in our 
legislatures is a standing reproach, and there is no remedy except 
to have these cases tried by judges. While we cannot, without 
constitutional amendment, take from our legislatures the right 
to decide ultimately as to the elections and qualifications of their 
members, we can, by proper legislation, make the judgment of 
acourt the prima facie title to a seat as well as the certificate 
of a returning board, and such a judgment, after public trial, 
would with difficulty be reversed. 

I am tempted in passing to allude, for a moment, to one diffi- 
culty in securing the direct and effective expression of public 
opinion, which the professional politician finds very useful. By 
having national, State and city elections on the same day and by 
bringing national politics into each contest, it is made very diffi- 
cult to discover what a vote means. Town elections are treated 
as valuable indications of public opinion on the tariff question. 
It is hard enough for a man who wishes to vote for sound money, 
a proper tariff, and the reform of the civil service to say what 
ballot he shall cast. When, however, he is asked at the same 
time whether he favors free trade, hard money, Tammany rule, 
the last apportionment, the prohibition of liquor selling, women 
suffrage, and a dozen other questions, and is told that as he 
votes on one he must vote on all, how is his answer to be given? 
Suppose ten cases between twenty different parties were tried at 
once to the same jury, a suit on a note, an action of slander, a 
petition for land damages, a writ of entry, a breach of promise 
case, a suit to recover for personal injury, or several-of each 
kind, and the jury were instructed that they must return a gene- 
ral verdict for the plaintiffs or the defendants in all, would the 
ends of justice be accomplished? This is the way in which our 
political jury is charged. Is it wonderful that its verdicts are 
not always intelligible? Each juror selects the case which he 
thinks most important, and gives the same verdict in all. The 
machine politician clings to this system, but in the interest of 
good government a division of the questions is important. The 
separation of State, national and municipal elections is a step 
in the right direction, and the so-called referendum may also 
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become necessary, as our political life becomes more and more 
complex. 

I return now to my line of argument and continue the attack 
on the methods by which legislatures may be unduly influenced. 
Having chosen our representatives fairly on issues clearly under- 
stood, they must be able to represent us, and there seems to me 
no power so inconsistent with the theory of our institutions and 
so likely to promote corruption as the arbitrary power of the 
speaker under which, as we have been told, ‘*the House of Rep- 
resentatives has ceased to be a deliberative body.’’ It is said 
that in the national legislature speakers have constituted commit- 
tees in such a way as to prevent measures which they did not 
favor from being brought before the house; that they have used 
the power of appointment to reward those who supported, and 
punish those who opposed, their election; that places on com- 
mittees are used to purchase votes in the contest for the speaker- 
ship, and that the power to recognize members has been exerted 
to influence their votes, which can easily be done when members 
feel that their chance of re-election depends on their success in 
securing the passage of some local measure ; that strong friends 
and weak opponents are recognized in debate for party advan- 
tage, and that in some cases the power of the speaker has been 
employed to favor or defeat legislation from even more question- 
able motives. It is immaterial whether the charges are true 
now; it is only a question of time when they will be true, and 
it is clear that the speaker to-day has undue power. Under the 
present rules, Charles Sumner, in a pro-slavery house could not 
have delivered the message of Massachusetts. George William 
Curtis, under a speaker who favored the spoils system, could 
never have spoken for civil service reform. We cau imagine a 
party leader in the speaker’s chair against whom even his own 
party associates might struggle in vain for tariff reform. Oppo- 
sition can be silenced, criticism stifled, congressional inquiry 
prevented at will. 

In the State legislatures similar charges are made and the 
power of the speaker to appoint committees makes the corruption 
of the legislature easier and increases the influence of the lobby, 
as I have pointed out. 
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The speaker should be a presiding officer as impartial as the 
jot of humanity will permit, and not a partisan leader. He 
should not be able practically to disfranchise a district by 
refusing to give its representative an opportunity to speak 
simply because he does not agree with the views which that 
representative proposes to express. Of what,avail is it to elect 
a reformer in Alabama if a speaker from Massachusetts can 
keep him silent? The speaker should have no power to deprive 
even a single member of his equal right to take part in the pro- 
ceedings of the house, far less should be be able as now to 
defeat the will of the majority. He should be powerless to keep 
the real leaders of the majority from their proper positions << 
influence by appointing to chairmanships inferior men as a 
reward for support in the speakership contest. I recognize 
fully the difficulty which exists in every great legislature of 
reconciling the right of the minority to speak with the right of 
the majority to act, but the power of the majority is sufficient 
to make proper rules. The remedy is not to transfer this power 
toasingle man. The present rule illustrates the tendency of 
mankind to find in tyranny a refuge from the abuses of liberty, 
and we may well lay this example to heart. 

If the legislature is found unreasonable, the people may be 
trusted at the next election to elect a better successor. Under 
free institutions we must rely on their good sense and virtue. 
No temporary exigency can justify us in abandoning our prin- 
ciples, and if we cannot trust the national legislature to use its 
powers wisely, if those powers must be controlled by a single 
man, we have gone far towards confessing that popular govern- 
ment is a failure. A senator of the United States, formerly an 
honored leader of the lower house, once said that after the con-: 
test with slavery the next battle for freedom must be fought 
against the rules of the House of Representatives. 

We have only to cross the capitol to find a system in success- 
ful operation which would prevent the corrupt bargains under 
which speakers may now be elected and committees appointed to 
promote or prevent legislation. The committees of the Senate 
are elected by that body, the places being divided between the 
parties in proportion to their numbers on the fioor, and each 
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party in caucus selecting its own representatives. Under this 
system the real leaders of each party take their proper places, 
and private interests cannot control the appointments. The 
vice-president is notoriously powerless, but no one complains 
that this officer has not presided acceptably over the deliberations 
of the Senate. Why should we not have a similar presiding 
officer in the house? Adopt the Senate plan, take from the 
speaker the power to appoint committees, and the office will be 
shorn of its influence. It will no longer attract the party leader 
and it will be possible then to select a speaker who will see that 
the house proceeds in order, and that its members have their 
equal rights. The present rules can only be justified on the 
theory that the people cannot be trusted to select proper repre- 
sentatives. 

It is well further by reasonable constitutional restriction to 
provide that the legislature shall deal with all questions affecting 
franchises and privileges by general laws applicable alike to all. 
Such provisions destroy the merchandise in which corrupt legis- 
lators can deal, and prevent men from buying exclusive privileges, 
Whether some of the restrictions are not unnecessarily minute is 
a question which I cannot now discuss. 

I have thus far considered the remedies for a corrupt legislature 
which are found in the choice of better members, in preventing 
bribery at elections by legislation against improper expenditure 
in political campaigns, in limiting the power of the speaker, and 
in restricting the power of the legislature. 

We now come to the third point of attack. The ancient maxim 
of the law must be invoked, ** Haud sectari rivulos sed petere 


ontes.”’? Public opinion must be brought to recognize the truth | 
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that it is not the comparatively poor, weak and often uneducated 
man, who receives the bribe, but the strong, rich and able man, 
who pays, at whose door lies the sin of corruption. The 
tempter is as bad as the man whom he tempts. If we cut off 
the fountain, the rivulet ceases to flow. It is the pocket from 
which the money comes at which we must strike if corruption is 
to be stayed. 

Men argue that they are in charge of large properties, that 
others have trusted them, that the interests in their hands will 
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suffer if they do not defeat adverse legislation or fail to get 
additional power; that the people choose to send dishonest men 
to the legislature and the only way of getting what they need is 
to buy them; and that they would justly be condemned if they 
let the property of others be sacrificed because they would not 
resort to the usual methods of protecting it. They admit that 
the practices are wrong, but persuade themselves that it is their 
duty to do for others what they would scorn to do for them- 
selves. 

Let these men search their consciences further and ask them- 
selves if it is not rather the easiest way that they choose? 
Whether they do not spend the money of their stockholders, 
held in trust for no such purpose, rather than spend their own 
time and energy in a disagreeable battle with corrupt forces in 
which if their cause is just they will surely win at last? ‘+ Cor- 
ruption wins not more than honesty.’’ Is it not often a fear 
that their cause will not bear public discussion which makes them 
yield to corrupt demands? Is it not their own comfort and 
- pleasure rather than the interests of others which they really 
consider when they take the easy way which they know to be 
wrong? No law and no principle of morals forces any one to 
commit a crime in order to discharge a trust. 

There are some men who have simply yielded to a system 
which they did not create, but there are others, active, able and 
unscrupulous, who have done much to create it. Of the two 
classes the first is really the most mischievous. That unscru- 
pulous men should attempt to carry their ends by corrupt means 
is inevitable. They are like other criminals who simply follow 
the law of their being, and against them the community can 
defend itself. When, however, the men who should direct the 
contest against the offenders themselves join the criminals, when 
they defend their acts and justify their methods, society is 
paralyzed by what is in fact the treason of its leaders. When 
honest men, the men to whom we look for example and guid- 
ance, resort to corrupt methods; when, worse than this, they 
justify their course and excuse themselves by pleading that no 
other methods are possible, they do their country the gravest 
injury. They say by their acts that honest legislatures are 
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impossible, that free institutions have failed, that government 
is a matter of money, that the cause of the poor is hopeless. 

These men, while they pay blackmail, see that each year the 
blackmailers become more numerous and more exacting. Ifa 
corporation stands ready to buy the men who introduces a hostile 
measure, what so easy way of earning money as to introduce it? 
If one man did it this year, two will do it the next. The law of 
blackmail is as inexorable as the law of gravitation. The pay- 
ment of constantly growing tribute cannot continue long. When 
and how will it end? Do they not realize how humiliating it is 
that the great interests of our country should nourish a swarm of 
insects who in one way or another prey upon them? A little 
courage, a little loss endured in the first instance, a determina- 
tion to use only honest methods and to follow up and expose 
every attempt at corruption, would soon end the present system- 
Is not public opinion strong enough to compel it? 

The public must realize the truth that the man who knowingly 
employs a dishonest agent, gives him money to accomplish an 
object, and closes his eyes to everything but the result, is just as 
guilty of every corrupt act which that agent does as if he did it 
himself. He is no whit more really respectable than the man 
whom he employs. Macbeth has never been deemed less guilty 
than those quaint old professional characters the first and second 
murderers, and it is as idle for the employer who furnishes the 
money to shield himself by ignorance of his agent’s methods as 
for Macbeth to cry ‘* Thou canst not say I did it.”’ Every dol- 
lar spent in corruption not only costs ten in the near future, but 
it is sure to invite a public condemnation which may come slowly 
but not the less surely and which will fall, perhaps, upon the 
innocent more than the guilty. Our great railroad systems in 
the west, built in defiance often of financial and often of moral 
laws, were mines of wealth to their projectors. Where are they. 
now? Sooner or later the people woke up to the fact that they 
were paying tribute in the shape of rates upon money which had 
never been invested, and they in turn began blindly to strike at 
the railroads until these corporations are by many regarded as 
public enemies which buy the legislatures and defraud the people. 
The financial children of the railroad magnates who flourished 
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twenty years ago find their ‘* teeth set on edge”’ and their prop- 
erty destroyed by unwise legislation which they are powerless to 
prevent. So it will be with all the edifices that are founded on 
corruption. 

And finally, Mr. President and brethren of the American Bar 
Association, does not a peculiar responsibility rest upon us? 
The members of our profession are largely employed in legisla- 
tive business. It is we who represent great corporations before 
committees and conduct legislative campaigns. It is our advice 
upon which the representatives of great interests depend. It is 
to ‘* Legal Expenses ’’ in corporation ledgers that many a ques- 
tionable outlay has been charged. The fortune of our client 
may be made or destroyed by the decision of a court or the ver- 
dict of a jury. The establishment of a patent may involve as 
many millions as can be gained through any action of any legis- 
lature. Yet, would we on that account take steps to secure a 
packed jury or try improperly to influence a court? The lawyer 
who would seek by foul means to win a verdict or secure a 
decision would be driven from the bar, if discovered, and be 
forever disgraced. Is there any reason for regarding a legisla- 
ture as less sacred than a jury? The power of the first is far 
greater. The interests in its charge are far more important than 
are often committed to a jury. The verdict affects the parties 
to the cause. The law governs the whole community. Should 
we not on this account be even more careful to guard the legis- 
lature from improper approach? As officers of the court we 
feel bound to protect its honor. As citizens of the common- 
wealth are we not equally bound to defend the purity of the 
legislature which holds its power in sacred trust for us all, and 
on whose integrity rests the continued existence of the State? 
We know that if the community loses faith in the absolute purity 
of its courts, the whole social fabric is imperiled. We remem- 
ber how in Cincinnati, indignant at the miscarriage of justice in 
court, the mob burned the court-house and did justice accord- 
ing to its own views. We have not forgotten how promptly the 
community took the law into its own hands when a jury acquitted 
the Italian murderers in New Orleans. Indealing with the delicate 
questions between labor and capital, which are pressing upon us, 
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the legislature is the court and jury. When men’s passions are 
as strongly enlisted as they are in these disputes, the most per- 
fect integrity and the greatest wisdom are needed to adjust them. 
Absolute confidence in the arbiters are essential. Let it once be 
believed by the laborer that the legislature has been bought, and 
how long will it be before we witness a riot which will be perhaps 
a civil war? 

The fees which are paid for very slight legislative services are 
large. Their size often stigmatizes the employment. The 
temptation is great, but we who are the interpreters and to a 
great extent the makers of the law, we whose consciences are 
educated in courts of justice, we who should lead the community 
up, and who know that upon respect for the law rests our whole 
system of government, we certainly cannot escape the gravest 
condemnation if, through any act, advice or acquiescence of ours, 
the fountains of the law are polluted. ‘The honor of our profes- 
sion, the future of our country, are at stake. The law isin our 
keeping and our hands must never weaken its hold upon the 
people. Let us remember the stern command of the ancient 
Roman, ‘* Tu cole justitiam Tibi et aliis manet ultor.”’ 
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THE INDUCTIVE METHOD IN LEGAL EDUCATION! 


It is a curious contradiction that at a time when it is univer- 
sally recognized that the teaching of law is one of the functions 
to be discharged by a university, opposition should be raised 
to the adoption of a method of teaching of law that is applied 
in nearly all departments of university work. 

In view of the well-known conservatism of lawyers, I cannot 
help feeling that this opposition is explained by ignorance of the 
fact that the teaching of law by the study of cases is but the 
application to the study of law, of a method that has been almost 
universally accepted in other departments of education. I must 
confess to surprise on ascertaining the extent to which it has been 
applied in all departments of education, not only in colleges and 
universities, but even in the secondary schools. Because of this 
ignorance on my part, I was somewhat surprised when I was 
informed recently by a distinguished educator whom I told of 
the preparation of this paper, that the theory of the inductive 
method was accepted so universally to-day, in educational circles, 
that an assumption that argument was necessary to support it 
would create merriment in a large gathering of teachers which 
was then about to convene. 

An examination of the report of the committee of ten on 
secondary school studies appointed by the National Educational 
Association at a meeting held at this place last year and published 
by the United States Bureau of Education? shows how strongly 
the method is recommended for the use of secondary schools. 
Of its recognition to-day, by colleges and universities of which 
we are accustomed to expect the best methods, there can be no 
sr ten Indeed ten years ago (and the strides in educational 


1 Being a paper by William A. Association at Saratoga Springs, New 
Keener, of Columbia College, New York, August 24, 1894. 

York, read before the section on 2 See Vol. No. 205 of its publica- 
Legal Education of the American Bar tion. 
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methods during the last ten years have been great) we find the 
principle fully recognized in the teaching of natural science,! and, 
even prior to that time, the method had been applied in the teach- 
ing of history, and is now regarded, by the best educators, as the 
proper method of historical study. It is of this method that Prof 
Herbert Adams, of Johns Hopkins University,’ says, ‘* The main 
principle of historical training at the Johns Hopkins University, 
is to encourage independent thought and research. Little heed 
is given to text-books, or the mere phraseology of history, but 
all stress is laid upon clear and original statements of fact and 
opinion, whether the student’s own or the opinion of a consulted 
author. The comparative method of reading and study is fol- 
lowed by means of assigning to individual members of the class 
separate topics, with references to various standard works. 
These topics are duly reported upon by the appointees, either 
ex-tempore, with the aid of a few notes, or in formal papers 
which are discussed at length by the class. The oral method has 
been found to afford a better opportunity than essays for ques- 
tion and discussion, and it is, in itself, a good means of individ- 
ual training, for the student thereby learns to think more of 
substance than of form.’’ 

A higher authority than Professor Adams cannot be quoted, 
and a nearer approach to the case method of instruction cannot 
be found than the method described by him. It seems to be no 
_ longer true that the student of history is given a text-book from 
which to recite, as one would recite from the pages of a Latin 
grammar, but is referred to the accessible authorities, which he 
is required to examine with a view to forming conclusions and 
expressing opinion. Indeed not only is the student of history 
to-day, required to study in this way, but he is often, when the 
material is available, especially if he is studying as a professional 
student in history, required to go to the original sources and 
make investigations. 

If law is a science, and if it is not a science it has no place in 
the curriculum of a university, all will agree that the most scien- 
tific method should be adopted in teaching law. Why then has 


1 See Methods of Teaching and 2 Methods of Teaching and Study- 
Studying History, 193, 194. ing History, 149. 
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not the inductive method, which has been so universally accepted, 
been more generally applied to the teaching of law? It cannot 
be for the reason that the object of a legal education differs from 
that of education in general. The object of education generally 
is stated as follows in the report of the committee of ten, 
to which I have before referred:' ‘*The principal end of all 
education is training. * * * The mind is chiefly developed 
in three ways: by cultivating the powers of discriminating 
observation; by strengthening the logical faculty of follow- 
ing’ an argument from point to point, and by improving the 
process of comparison, that is the judgment.’’ Can any one 
question that the power of discriminating observation, that the 
possession of the logical faculty of following an argument from 
point to point, and the ability to judge accurately, are among 
the most indispensable qualities of a lawyer? If they are, why 
is pot the method which will enable the student to acquire these 
faculties, while at the same time possessing himself of a fund of 
information, the one best adapted to the study of law? It is fur 
the reason that it does best enable one to think vividly, analyze 
accurately, to reason and express himself clearly, and, in the 
case of applied sciences, to apply effectually the knowledge that 
he has gained, that the inductive method has obtained such a 
hold to-day. I shall endeavor to show hereafter that this method 
is well adapted to the imparting of information. 

Assuming the method to have been properly adopted in other 
departments of education, why should it not be adopted in the 
study of law? Must it be rejected for the want of material? 
When one remembers that sufficient material has been found 
accessible for the teaching of history by the inductive method, 
this question answers itself, for in no other department of educa- 
tion is there found material so rich, so abundant and so acces- 
sible, as in that of law. Since the advocates of the inductive 
system believe, that in law as in other sciences, the student, 
where it is possible, should be referred to the original sources as 
the basis of instruction and not allowed to consult simply the 
deductions that may have been drawn by writers from sources 


1 See page 168. 
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equally accessible to the student, the material to which I refer 

is, of course, the adjudicated cases found in the reports of the 
decisions of the courts in this country, in England and in other 
countries where our system of law prevails. 

For the purposes of the inductive method, it is quite imma- 
terial, as has been pointed out by the committee of the American 
Bar Association on Legal Education,' whether the cases are to be 
regarded as the original sources, in the sense that they make the 
law as a statute makes Jaw, or simply as evidence of the law, and 
but an application of principle to particular facts. ‘* That'the 
decided cases,’’ says the committee, ‘‘ are the sources from which 
ail must learn what the law is, no intelligent, common-law lawyer 
will dispute. Our very treatises and text-books derive from the 
cases they quote all the authority they have.’’ If the authority 
of treatises and text-books is derived from the cases, then the 
treatises and text-books must be derivative, while the cases are 
the original sources; and he who consults the text-book, as a 
substitute for the cases, gets his information at second hand. 
It was to emphasize this fact, I take it, and not to belittle the 
value of treatises, or to speak disparagingly of the authors 
thereof, that the leader of the New York bar, Mr. James C. 
Carter, in his advocacy of the case system, spoke of students 
studying thereunder, obtaining their knowledge from the 
original sources while he, as a student, studying under the 
text-book system, was compelled to get his knowledge at second 
hand. It has been suggested, in opposition to the case system, 
that a student in natural science would not be expected to study 
simply by examining a specimen without any further explanation, 
the inference being, that a case is no more significant to a student 
of law, than a specimen would be to a beginner in science. It 
is submitted that the illustration is not in point. To make the 
illustration apposite, one must suppose that the student in nat- 
ural science has a choice of studying in one of two ways, either 
by taking the specimen, which is regarded as establishing some 
great truth in natural science, and taking with it, the memoir of 
the discoverer of the fact or principle, and studying the specimen 


1 See advance sheets from the report of the Commissioner of Education, 
No. 190, p, 12. 
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in the light of the memoir, or on the other hand, discarding the 
memoir and specimen and taking instead the deduction that 
some writer has drawn from an examination of the specimen, 
and the study of the memoir. Under the approved methods of 
to-day, the student would be referred to the specimen and to the 
memoir, if accessible, and not to the opinion that some writer 
has expressed about them. In other words, he uses both a 
laboratory and a library. Now the case is, to the student of 
law, both a laboratory and a library. The facts of the case cor- 
respond to the specimen, and the opinion of the court, announc- 
ing the principles of law to be applied to the facts, correspond 
to the memoir of the discoverer of a great scientific truth, and 
constitute the library. If I may borrow a simile and change its 
application, the facts of the case correspond to the apple which 
suggested to Sir Isaac Newton the law of gravitation, the opinion 
ishisOrganon. For the suggested analogy of putting a specimen 
into the hands of the student of natural science, to be applica- 
ble to the case system, one must suppose the student to be given 
the bare facts of the case, without the opinion of the court. 
The bare facts of cases are given to the student at the end of a 
course to test his knowledge of the subject. The facts of a case 
together with the opinion of the court, are given to the student 
during his course to enable him to prepare himself in advance 
for the exercise of the lecture room, and to acquire by the study 
and discussion thereof, together with the aids hereinafter sug- 
gested, a scientific and practical working knowledge of the 
fundamental principles of law. 

It has been suggested that the study of cases as the basis of 
instruction in law is founded on the idea that we have no jurists. 
Such, however, is not the case, the system of teaching law by 
cases being based solely on the idea that in law, as in other 
sciences, when the sources from which writers have drawn their 
conclusions are equally accessible to the student as to the writer, 
it is better to have the student study in the original sources, 
under proper direction and assistance, than to study, in the first 
instance, conclusions which are merely derivative. Furthermore 
it must be remembered, that in a system of law where a judge 
renders not simply a judgment for the plaintiff or the defendant 
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but delivers an opinion stating the reasons for the conclusions 
reached, judges are not simply magistrates, but jurists.' But, 
it may be asked, if each case contains such an elaborate explana- 
tion of the principles of law, applicable to the facts of the case, 
what advantage has the study of cases over the study of a treatise 
dealing with the same subject? The objection to the use of the 
treatise is that the student who takes up a text-book, immediately 
finds the results of another’s labor, and receives that other’s con- 
clusions without participating with him in the process which has 
enabled him to produce the result. The book may be a book 
consisting of general principles simply, or a statement of prin- 
ciples illustrated by the author’s own statement of the cases on 
which he bases his conclusions. If it is a book containing a 
statement of principles simply, a student labors under the disad- 
vantage of having put before him a body of rules pertaining to 
an applied science, and he not only labors under the disadvantage 
of being simply a recipient of results without going through the 
processes by which they were reached, but the rules are almost 
meaningless to him for the reason that they are nothing more 
than abstractions. If the book contains not only a statement of 
the principles but also a statement of cases by way of illustration, 
it is still open to the objection that he is merely receiving results, 
and the illustration serves simply to corroborate the statements 
and explain the meaning of the writer and does not enable the 
student to apply the principle to cases involving the same prin- 
ciple of law, but differing in their facts, for the reason that the 
author, having summed up the law, and stated in advance the 
conclusion reached as a matter of law, no opportunity is given 
the student to exercise his judgment as to the result that should 
be reached on the facts placed before him. The mind of the 
student who studies under the text-book system has been com- 
pared toa sponge. . My own opinion, formed after much obser- 
vation of students who have studied under the text-book method, 
is, if one is to judge of their knowledge from their ability or in- 
ability to apply the rules to the cases that may be suggested to 


1 22 Am. Law Rev. 756; Report of vanced sheets from the report of Com- 
the committee of the American Bar missioner of Education, page 29. 
Association on Legal Education, ad- 
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them, that the mind of such a student is much more sieve-like 
than sponge-like. And does not this statement appeal to the 
experience of men in all the affairs of life? How is it possible 
for a man to work out a difficult problem of any kind whose only 
preparation for the work consists in having had certain results 
stated to him, and certain illustrations of the meaning thereof 
given him? Is it not our experience, all through life, beginning 
with childhood, that we understand most thoroughly, and 
remember longest that which we have acquired as a result of 
labor on our own part? How many students will do independ- 
ent thinking and critical reading while preparing twenty pages 
of Parsons on Contracts for a lecture? But suppose you take 
the same subject-matter and, instead of giving him Parsons’ 
treatment thereof, you put into the student’s hand a few cases 
involving the principles but contradicting each other in many 
particulars and perhaps reaching opposite results. Can a student 
capable of thought fail to think, and having thought, whatever his 
conclusions may be, will not the lecture that he attends, where he 
will have his conclusions either confirmed or questioned, mean 
more to him and produce a more lasting impression? Can any 
one imagine any subject dependent upon and involving human 
reason, where the consideration and discussion of a question, in 
advance of the announcement of certain results, would not lead to 
a better understanding, and more lasting impression of the subject 
under consideration? To quote from an address of Mr. Justice 
Holmes of the Massachusetts Supreme Ceurt, an earnest advo- 
cate of the system, though not trained under it as a student: 
‘*Does not a man remember a concrete instance more vividly 
than a general principle? And is not a principle more exactly 
and intimately grasped, as the unexpressed major premise of 
the half dozen examples which mark its extent and its limits, 
than it can be in any abstract form of words? Expressed or 
unexpressed, is it not better known when you have studied its 
embryology and the lines of its growth than when you merely 
see it lying dead before you on the printed page? ’’ 

The advocates of the case system believe, to quote from the 
same authority, that ‘to make a general principle worth any- — 
thing you must give it a body; you must show in what way and | 
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how far it would be applied actually in an actual system; you 
must show how it has emerged as the felt reconciliation of con- 
crete instances, no one of which established it interms. Finally, 
you must show its historic relations to other principles, often 
of very different date and origin, and then set it in the per- 
spective, without which its proportions will never be truly 
judged; ’’ and that students should not be sent forth ‘ with 
nothing but a rag-bag full of general principles, a throng of 
glittering generalities like a swarm of little bodiless cherubs 
fluttering at the top of one of Correggio’s pictures.”’ 

How does the practicing lawyer of to-day, investigating a 
question with a view to preparing an opinion or writing a brief, 
inform himself? Is it by reading a text-book and seeking to 
understand the author’s point of view in the light of the illus- 
tration which an author may use, or does he use the treatise, 
much as he does a digest, for the purpose of finding the original 
sources, the examination of which, when found, constitutes his 
real work, and enables him to deal with the subject under con- 
sideration? No one will question that the latter is the method 
by which the successful lawyer of to-day accomplishes results. 
And if this is the way in which the lawyer needs to inform him- 
self, why should not the same method be used by the student? 
No one would condemn more severely than the believers in the 
case system, indiscriminate reading by students, of a mass of 
unclassified decisions. Under the case system, however, the stu- 
dent is not referred to a mass of cases, nor to an unclassified list 
of cases. He isin fact, referred to a few classified cases, selected 
with a view to developing the cardinal principles of the topic 
under consideration. In other words, under the case system, 
the student is given the material to which both lawyers and 
judges resort, but his investigations are made under the direc- 
tion and with the assistance of his instructors. 


If the student were given only cases which, from the instruct- | 


or’s point of view, were correctly decided, the study of cases 
would be more like the use of a text-book, containing illustra- 
tions of principles, but even then the case system would offer 
this distinct advantage, that the student would be required to 

express in his own language the material facts in the ease, and 
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the exact principle which the court considered necessary to the 

decision thereof, whereas in the text-book system, if the author 

has been successful in his work, the student finds it done for 

him. In truth, however, the attempt is made, in selecting . 
cases for the use of the student, to present the same prin- 

ciple from many points of view, as involved in the same or 

different facts and as considered by different minds, and the 

decision may be good or bad in principle, and may or may 

not be recognized as law. The student is thereby forced 

not only to analyze cases, but to compare them, to dis- 

criminate and choose between them. The incentive for sound 

thinking, in advance of the exercise of the lecture room, 

is the fact that his opinions are subject to review in the 

class room and will be made the subject of criticism by both the 

students and the instructor. The exercise in the class room con- 

sists in a statement and discussion, by the students, of the cases 

studied by them in advance. This discussion is under the 

direction of the instructor who makes such suggestions and 

expresses such opinions as seem necessary. The student is 

required to analyze each case to discriminate between the rele- 
vant and the irrelevant, between the actual and possible grounds 
of decision, and having thus considered the case he is prepared, 
and required to deal with it in its relation to other cases. In 
other words, the student is practically doing, under the guidance 
of the instructor, what he will be required to do without guid- 
ance as a lawyer. While the student’s reasoning powers are 
being thus constantly developed, and while he is gaining the 
power of analysis and synthesis, he is also gaining the other 
object of legal education, namely, a knowledge of what the law 
actually is. 

I spoke at the beginning of this paper of the conservatism of 
the bar, explaining in part the opposition that has been raised to 
the teaching of law by the study of cases. I think, however, an 
examination of the objections that have been raised to this 
method will establish that the opposition is almost entirely due 
to a misunderstanding as to the use made of the cases, and the 
object sought to be attained by their use. We are told, for 
example, by the opponents of the system, that the teaching of 
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law by cases may make men academically learned in the law as a 
science, but will not make lawyers. Again we are told that the 
case system is vicious for the reason that it makes simply case 
lawyers. Now it is an impossibility for a man to be academ- 
ically learned in the law as a science, and at the same time to be 
nothing but a case lawyer. The truth is that one of the great 
arguments in favor of the case system is that it deals with both 
the scientific and the practical side of law. In so far as it deals 
with the scientific side of law, compelling the student to search 
for and apply the great and fundamental principles of law to the 
actual affairs of life, it prevents his becoming a mere case law- 
yer, a case lawyer being one who has a great memory for cases 
and their facts, but little apprehension of the principles govern- 
ing the decisions. While the study of principles, which is the 
essential feature of the case system, is inconsistent with the 
production of a case lawyer, the fact that the student in studying 
a principle is required to study it in its growth and development 
as found in its application to the actual affairs of life, furnishes 
a complete check upon any tendency to become speculative and 
visionary, or academically learned, as distinguished from a 
scientific lawyer capable of applying the principles of law as they 
exist, and suggesting improvements therein. 

In the opinion of those who believe in the case system, it is 
the study of principles in the abstract and not in the concrete 
that produces the man simply academically learned, and it is the 
use of cases by the students not as sources of the law, but as 
illustrative merely, that produces the case lawyer. When the 
cases are studied not by way of illustration, but as the sources 
of Jaw, the danger to guard against, is not that the student may 
become a case lawyer, but that he may not have a sufficient 
regard for cases which in his opinion are not well founded in 
principle. 

The statement that the system tends to make a case lawyer, is 
founded on the radically erroneous idea that the object of putting 
cases in the hands of the students is to have them memorize the 
cases, as distinguished from analyzing them. A student is only 
required to charge his memory so far as is necessary to enable 
him to deal intelligently with the case in the discussion and con- 
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sideration thereof in the class room, and he is advised, certainly 
by many teachers under the system, to reduce the strain on his 
memory to a minimum by making his own head notes with which 
to refresh his memory for the exercises of the class room. In 
other words, the case is simply material from which a principle 
is to be extracted. 

It is not to produce a man academically learned that the study 
of law cases is urged but because it is believed, to use the lan- 
guage of Mr. Dicey, that *‘ to master the rules of English law, 
you must study these rules as applied to the affairs of life;’’ 
that ‘* the lawyer or student who really enters into the results of 
a line of leading cases, learns more than a few verbal maxims 
which may be committed to memory; ’’ that ‘*he sees what is 
the true meaning of legal doctrines when applied to facts ;”’ 
that he ‘* becomes, as Mr. Finch well expresses it, familiar with 
the tone of thought, the attitude of mind which prevails in our 
courts ’’ — that he ** learns in short by the only method by which 
it can be learned, the notion of justice which the lawyers and 
judges of England have developed by labors extending over cen- 
turies and have impressed upon the minds of English people.’’ 
What Mr. Dicey says of English lawyers and judges, is of course 
equally true of American lawyers and judges. 

The objection that the student under this system is taught to 
regard law asa mere aggregation of cases, is simply another way 
of stating that the system produces case lawyers, and is disposed 
of by what I have just said. 

As the cases are selected to develop a particular branch of law, 
nothing is more erroneous than to suppose that the system con- 
sists of the study of isolated propositions. To say that the 
study of cases is only the study of isolated propositions is to 
deny that the law has been developed through the cases. 

No sane man would hesitate to denounce a teacher who should 
refer a student to a law library and expect him to find for him- 
self cases developing the law of a given subject and to deduce the 
principles therefrom unaided. Yet the objection so often raised, 
that it is absurd to plunge a beginner into a chaos of undigested 
and unclassified matter, and to expect him to arrange and classify 
the cases, and to deduce the principles therefrom by himself, 
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would lead one to believe that the case system involved this 
absurdity. The objection, however, is born of ignorance. The 
most casual examination of the collection of cases used in teach- 
ing law by this method, will show that the winnowing process is 
done for the student, his material being selected for him, and 
classified with reference to topics, by chapter, and by section 
and sub-section, when necessary. 

The objection to the case system that it requires of atyro, work 
which can be done only by a qualified critic or writer, would have 
some force if the material were not made the subject-matter of 
discussion and conference with the teacher in charge of the 
subject. The objection proceeds on the false assumption 
that the student, instead of having the benefit of an inter- 
change of opinion, and the advice and suggestion of the 
instructor, is required to deduce, unaided, the principles and 
conclusions which he is to use as a practicing lawyer. As to the 
actual ability of the student to deal with the material in the 
manner in which he is required to deal with it, the testimony of 
a man who has administered the system, and has had, therefore, 
an opportunity of observing the working thereof in this particu- 
lar, should have great weight. Fortunately, we are able to 
produce as a witness on this point, a man who, though at the 
time he gave his testimony, was on the bench of the Massa- 
chusetts Supreme Court, had, prior to that time, qualified him- 
self to speak of this system in its working operation, by 
administering the same as a teacher. In the address to which I 
have before referred, Mr. Justice Holmes says, ‘*‘ With some 
misgivings, I plunged a class of beginners straight into Mr. 
Ames’ collection of cases. * * * The result was better than 
I even hoped it would be. After a week or two, when the first 
confusing novelty was over, I found that my class examined the 
questions proposed with an accuracy of view which they never 
could have learned from text-books, and which often exceeded 
that to be found in text-books. * * * My experience 
as a judge, has confirmed the belief I formed as a professor.”’ 
The testimony of this disinterested witness, so well-known both 
to the American and English bar as a distinguished writer and 
judge, should certainly outweigh merely theoretical objections. 
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It seems hardly necessary to notice, at the present day, when 
discipline is regarded as a part of legal education, and when 
therefore, a student is supposed to be better prepared to grapple 
with problems because of previous study, the objection that, as 
a student is a beginner as to every new topic, the case system 
should not be used by him at any time during his course, but 
that the work involved therein should be done by him after he 
has become a lawyer. | 

It has been objected to the case system that it proceeds on the 
theory that the law is an exact science, and those urging this 
objection, assert strenuously that such is not the case. With 
the assertion that law is not an exact science, I think all will 
agree, but that there is any dependence in teaching law by cases, 
and its being an exact science, I fail tosee. That law is a sci- 
ence is claimed by the advocates of the case system, and I trust 
not denied by its opponents. But it is .an applied science, 
depending for its exactness upon human reasoning, and is not 
therefore one of the exact’sciences. Yet I trust, for all that, 
not the less worthy of scientific study. 

The objection that the case system proceeds upon the study of 
old cases to the exclusion of modern cases, is based on a delu- 
sion which can be cleared up by a casual examination of the 
various selection of cases used by the student. That the stu- 
dent is required to consult old, as well as modern authorities, is 
true. He is required to do so in order that he may know some- 
thing of the growth and the development of the law, and thereby 
the more thoroughly prepare himself to deal with the problems 
arising from our present complex civilization. 

The objection has been raised to the case system that only the 
unsettled points of Jaw are treated thereunder. This of course 
is simply a statement of fact, and as in the case of the delusion 
I have just referred to, can be readily removed by an examina- 
tion of the material which is placed in the hands of the student. 
Another objection which has been raised to the system is, that it 
requires more time than the text-book system in which to cover 
the field of law. If this statement is to be taken as meaning 
that more topics can be touched upon in a given length of time 

VOL. XXVIII. 46 


his 
he 
is 
nd 
on 
rk 
ve 
of 
he | 
on 
he 
id 
he 
ne 
of 
e, 
to 
1e 
l= 
I 
n 
st 
e 

d 
e 
h 

1 


722 28 AMERICAN LAW REVIEW. 


under the text-book system, than are considered in the same 
time under the case system, the statement is true. But if the 
statement is to be taken as meaning that in the same length of 
time more law can be mastered under the text-book system than 
under the case system, the assumption begs the entire question 
and is most emphatically denied. The advocates of the case 
system believe that the system produces a lawyer more quickly 
than the text-book system, for the reason that, in their opinion, 
the powers of analysis, discrimination and judgment which have 
been acquired by the study of cases by the student before grad- 
uation must be acquired by the student of the text-book system 
after he has ceased to be a student, and has become a practicing | 
lawyer. 

The objection to the case system that it logically demands 
the examination and discussion of every case of record, case by 
case, loses sight of the fact that, according to the best thought 
of the day, while the adjudged cases are numerous, the control- 
ling principles are comparatively few. 

It is unnecessary to consider whether law can be taught 
exclusively by cases for the reason that I know of no teacher 
who has made the attempt. Speaking for the Columbia College 
Law School, with which I have the honor to be connected, I may 
say that in all of the courses where the case system of instruction 
is followed, and it is practically the system by which all the 
instruction in private or municipal law is given, text-books are 
used and oral instruction given. The distinct feature of the 
case system is not the exclusive use of cases, but that the 
reported cases are made the basis of instruction, where in other 
schools they are referred to, if at all, by way of illustration only, 
and that text-books, which in most schools are made the basis of 
instruction, are used for purposes of reference and collateral 
reading, and to enable students to compare their own generaliza- 
tions with those of the authors of standard works. | 

One occasionally, but seldom in this day of advanced thought 
and education, hears the objection raised to the case system, that 
it does not make the study of law easy for the student, and par- 
taking of this objection is the suggestion, that the province of 
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the teacher is to teach. Of course these objections raise squarely 
the question as to the burden that should be put upon a pupil, and 
of the work that should be done by a teacher. We admit that 
the system does not proceed on the idea of ‘* the law made easy.”’ 
We believe the law to be a difficult science which can he made 
easy only at the expense of thoroughness, and therefore at the 
expense of the student. We believe that the information which 
the student receives should be the result of thought and effort on 
his part. As Mr. Gray has well expressed it: ! ‘* The greatest 
teacher the world has ever known, was fond of comparing him- 
self to a midwife. His task, he said, was to aid the scholar to 
bring forth his own ideas. He, to-day, will be the most suc- 
cessful teacher who can best exercise this obstetrical function. 
And in law no better way has yet been devised to make the 
student work for himself, than to give him a series of cases on a 
topic, and to compel him to discover the principles which they 
have settled, and the process by which they have been evolved.”’ 
Of course this represents a difference of ideals, and each person 
will choose that one of the two, which more strongly appeals to 
his experience and common sense. 

To summarize, the reasons that I would urge for the adoption 
of the case system of instruction, are: 1. That law like other 
applied sciences should be studied in its application, if one is to 
acquire a working knowledge thereof. 2. That this is entirely 
feasible for the reason that while the adjudged cases are numer- 
ous the principles controlling them are comparatively few. 3. 
That it is by the study of cases, that one is to acquire the power 
of legal reasoning, discrimination, and judgment, qualities indis- 
pensable to the practicing lawyer. 4. That the study of cases 
best develops the power to analyze and to state clearly and con- 
cisely a complicated state of facts, a power which, in no small 
degree, distinguishes the good from the poor and indifferent 
lawyer. 5. That the system, because of the study of funda- 
mental principles, avoids the danger of producing a mere case 
lawyer, while it furnishes, because the principles are studied in 
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their application to facts, an effectual preventive of any 
tendency to mere academic learning. 6. That the student, by 
the study of cases, not only follows the law in its growth and 
development, but thereby acquires the habit of legal thought, 
which can be acquired only by the study of cases, and which 
must be acquired by him either as a student, or after he 
has become a practitioner, if he is to attain any success asa 
lawyer. 7%. That it is the best adapted to exciting and holding 
the interest of the student, and is, therefore, best adapted to 
making a lasting impression upon his mind. 8. That it is a 
method distinctly productive of individuality in teaching and of 
a scientific spirit of investigation, independence and self-reliance 
on the part of the student. 

So far, I have considered methods only in the abstract, entirely 
eliminating what, in practice, cannot be eliminated, namely, 
the personal equation. I am free to say that, in my opinion, 
the case system requires a higher order of intelligence on the 
part of the pupil, than is required under the text-book system, 
but it does not require a higher order of intelligence than should 
be possessed by any one aspiring to become a lawyer. Not only 
must the personal equation be considered with reference to the 
pupil, but the personality of the teacher is of the greatest impor- 
tance in any system of education. I fully appreciate that what 
is meat for one may be poison for another. Any given teacher, 
became of his peculiarities, might succeed with a method inferior 
to another, under which he would fail, and for this reason every 
instructor in law in Columbia College has, and I hope always 
will have, absolute freedom of choice in his methods of teaching. 
But from this point of view, an argument which can be fairly 
urged in favor of the case system is that the method of teaching 
involved therein, is so flexible that two men may use it as a basis 


of instruction and the teaching of the one hardly suggest the — 


teaching of the other. 

I agree entirely, however, with the statement made by Prof. 
McClain before this body last year, that ** Each successful teacher 
has his own peculiarities growing out of his personal relation 
with his surroundings, and any attempt, on the one hand, to 
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copy the particular method of another, or on the other hand, to 
put a trade-mark upon peculiar ways of teaching will necessarily 
rove abortive.”’ 

Garfield’s definition of a university was a pine table with 
Mark Hopkins at one end, and the student at the other; but it 
was Mark Hopkins, and the personality of Mark Hopkins which 
could not be transmitted to another, and not the table, that 
attracted Garfield. Rugby had its Arnold, but Arnold died and 
with him his personality. 
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THE LATE LORD CHIEF JUSTICE COLERIDGE. 


There is no figure of the same dignified type on the English 
bench or at the bar to replace Lord Coleridge, whose career 
closed by death in June last. Amongst his colleagues on the 
bench there was only one other who possessed a similar combi- 
nation of gracious qualities. This was Lord Bowen, whose death 
a month or two previously was the greatest loss that English 
law has sustained since Sir George Jessel. Lord Coleridge did 
not win the reputation of a great lawyer, he probably was not 
ambitious of it at the price necessary to be paid. Several of his 
brethren were more distinguished for legal learning; yet none 
could have occupied his great post with the same distinction. 
In England a certain histrionic pose is as requisite for filling 
certain ancient offices as the possession of solid and practical 
business abilities. The lord chancellorship is one of them; 
the chief justiceship is another. Lord Coleridge had this in 
perfection and he wore his robes with the air the Englishman 
loves,—as Mr. Irving wears those of Cardinal Wolsey or Rich- 
elieu. From this point of view he would have been one of the 
most successful of lord chancellors had circumstances led him, 
as once they seemed likely to do, to the woolsack. However, 
he was a sufficiently good lawyer to prevent any incongruity 
between the purple and fine linen of his office and the ability to 
discharge its duties, striking either the humorist or the satirist 
unduly. Whatever may have been the case in former days the 
chief justiceship in Lord Coleridge’s time has been very little 
distinguishable from the puisneship in the nature of its work. 
The greater part of it is done at nisi prius; and though Lord Cole- 
ridge was ex-officio a member of the Appeal Court to which we 
now look for our law, he was very rarely to be found there, 
his services, owing to the constitution of that court, not being 
often required. His great abilities sufficed him to furnish val- 
uable contributions to legal discussions when he sat in banc, or 
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when questions arose in his own court which from their impor- 
tance were likely to be brought before other courts. Then 
amour propre and professional rivalry stimulated him to efforts 
which generally he did not care to make. At heart he had a 
good deal of that dislike for law which amounted in Brougham 
to detestation, and other spheres of activity would have been 
more congenial to him. It is not a rare case. A distinguished 
man said a short time ago that some of the most eminent law- 
yers he had known had declared that they had never worked at 
law from a liking for it. 

Perhaps Lord Coleridge’s judicial qualities may be more justly 
appreciated after his death than they were during his life. 
There is a kind of prejudice against men of his stamp. He was 
versatile, brilliant, with the instincts of a litterateur, graceful in 
speech and act, eloquent; a man who shone socially and who” 
felt deep interest in many departments of life. The ordinary 
man has difficulty in believing that a brain of this kind goes below 
the surface of professional knowledge or gets the true lawyer’s 
grip, This kind of criticism we hear with reference to Lord 
Russell, the successor of Lord Coleridge. In the case of the 
latter inferior men were held by these critics to be greater law- 
yers as if by a kind of necessity it must be so. But it must be 
confessed there was exaggeration in the panegyric of Lord Esher, 
the Master of the Rolls, in whose court, in accordance with cus- 
tom, the public recognition of Lord Coleridge’s death was held. 
Lord Esher was under strong emotions. He is older than Lord 
Coleridge was, and the time is fast approaching when in the natural 
course of things he must lay down his office and, to use his own 
words, follow his -late colleague to the grave. Death has 
descended with striking frequency and suddenness during the last 
six months upon the occupants of the bench. Lord Bowen, Lord 
Hannen, Sir James Stephen, and now Lord Coleridge, all passed 
away within a few weeks of each other. Lord Esher has shown 
very plainly how strongly these events have affected him and on 
this latest occasion he was too seriously disturbed for critical and 
dispassionate judgment. Rightly or wrongly moreover it has 
always been understood that the two men were not very sympa- 
thetic with each other. Lord Esher may well have feared a sug- 
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gestion of having shown a tendency to underestimate the qualities 
of his old rival. Not improbably also he may have felt that after 
all too little justice had been done in the estimate of Lord Cole- 
ridge’s judicial character, and generosity rather than exact judg- 
ment may have colored his appreciation. 

After stating that Lord Coleridge had been a judge for twenty- 
one years, he said, ‘‘Amongst all the judges who have existed since 
that time the Lord Chief Justice held his own completely with 
them, and in every wayledthem. As chief justice he was never 
wanting on any single occasion. It needs no more to be said 
than that he was a great judge and that he was not surpassed by 
any judge who sat with him.’’ Considerable weight must un- 
doubtedly be given to these highly eulogistic words. So far as 
they apply to Lord Coleridge’s intellectual powers they are per- 
haps not unduly exaggerated. But they cannot be said to be an 
estimate of his judicial character which can be adopted except with 
considerable qualifications. They omit a certain element which 
must in candor be taken into account. There was a wide-spread 
feeling that Lord Coleridge did not discharge the functions of his 
office so efficiently as he ought to have done. He was looked upon 
as somewhat of a dilettante judge whose chief interests were not 
engaged in his work. The business of the courts has not been 
managed satisfactorily and much of the fault of this has been 
charged to his indifferentism and absorption in self which 
amounted to the want of public spirit. He has left the vessel 
. to drift and every one is hoping for a better state of things now 
a new hand is put in the charge of affairs. 

Great plausibility in speech and action, suavity, and what might 
almost be termed an ostentatious courtesy and humility in 
regard to his own abilities, merits and good fortune, failed to 
remove the impression that the Chief Justice did not show 
sufficient intellectual and moral vigor nor the industry and devo- 
tion to his work which the public had the right to expect from him. 

These defects deprive him of the right to be considered a great 
judge, though he might have been had his splendid abilities been 
supported by certain ethical qualities which he lacked. His dis- 
tinguished predecessor, Sir Alexander Cockburn, said of his 
speeches in Parliament that they were clever, eloquent, subtle 
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and graceful, but they wanted ‘ grit and iron.”’ That criticism 
is equally applicable to his judicial work and his character, in 
fact, manifested in all his actions, its bias towards showiness and 
elegant polishing of surfaces rather than manly vigor and per- 
sistency in getting at the root of things. His qualities were 
those of the brilliant advocate, and that by common consent he 
is admitted to have been. Yet even in this sphere he was lacking 
at the precise point where the strong qualities are most in evi- 
dence. His addresses were models of the rhetorical ‘ arts and 
crafts ’’ by which the dispensers of verdicts are hypnotized by 
the verdict-getter. But he was not equally successful in cross- 
examination. A comparison between him and Lord Russell or 
Sir Henry Hawkins, two strong, virile, tenacious men, leaves him 
their inferior. He never did what the former did in the Parnell 
commission or the latter inthe Tichborne case. The comparison 
is obvious when applied to this case, as Lord Coleridge adminis- 
tered the cross-examination in the civil trial and Sir Henry that 
in the criminal trial which followed. Here again Lord Esher’s 
estimate is certainly not the usual one. He says, ** No one who 
knows anything of the law will fail to understand that the most 
masterly cross-examination of our time was that which he 
administered to the claimant. I have never doubted that it 
was the cross-examination, and that alone, which broke down the 
imposture, that which had the effect no speech could have pro- 
duced. I venture to think it was the most masterly thing done 
by any advocate of our time. The man who could do that, the 
man who could maintain against all rivals, the position he had, 
must have been a consummate genius.” 

There is no doubt this would be considered by most people an 
exaggerated opinion. The famous catchphrase, ‘* Would you 
be surprised to hear? ’’ which became a part of popular slang for 
a time, was rather ridiculed, and the general impression was that 
the Solicitor-General’s performance was not an eminently suc- 
cessful one. The generation which has known Cockburn, 
Hawkins, Ballantine and Russell could not accept the sweeping 
statement Lord Esher makes. But at any rate there is no deny- 
ing that he belonged to the higher order of forensic orators and 
moved on another plane than those ‘* robustious periwigged-pated 
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fellows * who tear a passion to tatters’ ’’ after the manner of 
Buzfuz, and who abound in the lower ranks of advocacy. In all 
he did as judge or advocate there was the note of the cultivated 
intellect, of the scholar and accomplished man whose early and 
later association with the best that university life and the society 
of the most distinguished men of his time could offer, had devel- 
oped into exquisite perfection the original intellectual graces and 
refinements which were his peculiar gifts. 

It was as an orator during his career at the bar and whilst he 
was in Parliament that he won his greatest reputation. In 1868 
he became solicitor-general in Mr. Gladstone’s first government, 
and it happened that projects peculiarly fitted to attract his 
tastes and sympathies were then oecupying the attention of 
Parliament. The removal of dissenters’ disabilities at the uni- 
versitiés, and the disestablishment of the Irish church, had the 
historical, ecclesiastical and philosophical elements in which his 
real interests were engaged more than in either general politics 
or technical law. This tone of his mind was indeed impressed on 
his very face and figure. In appearance he more resembled the 
typical lean ascetic ecclesiastic of the High Church school to 
which he belonged than the conventional figure of the lawyer 
and judge. As an advocate he made his most brilliant efforts 
in cases where questions of theology and church history and 
antiquities were involved. It happened that two celebrated 
cases which it fell to him to try, one an action for blasphemy 
brought against the editor of a journal called the ‘ Free- 
thinker,’’ and another the notorious trial of Mr. Bradlaugh and 
Mrs. Besant for the publication of alleged obscene books, had 
in them that same mixture of religious and social questions in 
which his mind delighted, and they afforded him those special 
opportunities which brought out his finest intellectual qualities. 
And this fortunate combination of politics and theology in Par- 
liament and the law courts served him in another sense. It 
brought out his admirable broad spirit of intellectual toleration 
and fairness to those whose opinions were at the opposite pole 
to his own, and the courage and sense of justice which disre- 
garded the hostility of society against unpopular parties and 
persons. He set himself determinedly to secure liberty of opin- 
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jon and expression for those whose chances of being treated 
with fanatical harshness were somewhat more than likely at that 
time. When one thinks of these things it becomes plain that 
a debt of gratitude is due to Lord Coleridge, and that he may 
without shaming language be ranked amongst our truly great men. 
These large views condone the faults of that other side of his 
character which prevented him from being as much esteemed or 
liked as he was admired. In his smooth, suave manner, there 
appeared a strain of intellectual arrogance not less irritating 
because it was. veiled by a transparent affectation of humility ; 
and the courtesy of the tongue seemed often designed to express 
contempt more artistically or to give point to elaborate irony 
and sarcasm which had in them something of jealousy and spite- 
fulness. It was an unfortunate contrast to the breadth of mind 
and charity which he displayed on great occasions, and to the 
enlightened and humane discrimination with which he adminis- 
tered the criminal law in cases where the rights of property 
might be too tenaciously insisted on to the forgetfulness of the 
sympathy and tenderness due to unfortunate humanity. This atti- 
tude towards the classes and opinions which are not in favor with 
orthodoxy and respectability as by law and society established, was 
more marked in him than in any other judge on the bench. The 
conservative bias (taking that adjective in a wide sense), is 
more noticeable there than the free, untrammeled, vigorous, 
inartificial play of mind and feeling which (again in a wide 
sense), may be called radicajism. Fortunately, to whichever 
class our judges may belong there is never any reason to suspect 
that their bias has any practical effect upon their decisions, 
unless we are to qualify this by the mere platitude — except so 
far as that a judge cannot be a passionless machine. Lord 
Coleridge, though he was somewhat ostentatious in his display 
of radicalism on the bench, was nevertheless as free from this 
suspicion as any of the judges. If anything were suspected 
perhaps it was the absolute sincerity of the display. It was 
piquant however as an intellectual criticism of much with which 
. by temperament he was in sympathy. Radicalism is frequently 
the theory of the natural aristocrat to whom fortune has not been 
kind at his birth; and in spite of his great social advantages, 
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Lord Coleridge was not born in the purple. He attained it, but 
in England a distinction still exists between the two classes, 
- The great lady who, with her highborn female friends, was ex- 
cluded from the House of Lords’ debates by the Lord Chancel- 
lor’s order felt a special indignation against it because it was 
made by a ‘‘ mere lawyer.’’ The ‘* mere lawyer,”’ if he is very 
proud, resents this blue-blooded haughtiness and expresses his 
feelings sometimes in shockingly radical utterances. 

Apart from these personal characteristics, which have been 
dwelt upon because Lord Coleridge was particularly interesting 
from that point of view, there are to be noticed the important 
changes in the English legal system with which his name was 
closely associated. He was the first lord chief justice of 
England; he was the last chief justice of the Common Pleas, 
With the death of Sir Alexander Cockburn in 1880 the chief- 
justiceship of the King’s or Queen’s Bench expired. The ancient 
historic titles were replaced by the statutory title of the Lord 
Chief Justice of England. The separate courts which had had 
so long a history were abolished, and one large assembly or col- 
lege of judges was created, of which Lord Coleridge became, on 
the common-law side, the head. This change is largely believed 
to have been a mistake and much of the failure in the working 
of the judicature acts, which, in themselves, are now unreservedly 
acknowledged to have established a beneficent reform, has been 
attributed to this hasty and ill-advised destruction. In opposition 
to Sir Alexander Cockburn, Lord Coleridge was principally 
responsible for it, and he lived to acknowledge his mistake. The 
machinery of the acts has never been a success. Alterations 
made in a kind of despair have been incessant or contemplated, 
and when they have been made they have resulted in failure and 
fiasco. Confusion seems to have become permanently enthroned, 
and the outcry that this is responsible for the falling off in the 
quantity and quality of business in the courts is constantly going 
up. <A good deal of it is undoubtedly due to this cause. Lord 
Coleridge did not do what was possible to remedy its defects. 
He rested on his oars contented with his own position and appa- 
rently despairing of the chaos in which he found himself. He 
gave up his task instead of applying himself to it, and let every- 
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thing get out of hand. Half-hearted assent was the most he 
gave to the various schemes from time to time introduced and he 
came to ‘** despair of the republic.’’ 

It may be that we shall go back to something like the old sub- 
division of courts. In other respects the judicature acts 
arrangements are being overhauled and it is quite possible that 
we may hear of an endeavor being made to try again the princi- 
ple of the former system if it is not re-introduced exactly upon 
the old lines. Fifteen years are long enough for testing the 
merits and defects of the new procedure; but the perfunctory 
character of its administration during that period does not 
enable us to say that a test has ever been fairly applied. If 
Lord Coleridge had been zealous and had tried to get all the 
work possible out of the machine he had to direct and control 
we should be in a better position for judging what the real facts 
about it are. It seems that he missed the greatest opportunity he 
had during the whole of his career, of establishing his fame so that 
it should be actual and real to posterity, however indifferent it 
may be to the ephemeral triumphs of the advocate and politician. 
But he had not the instincts of the reformer. He either was too 
philosophical to care for fame, or the delights of learned ease, 
supported on a splendid income, insidiously enervated the vigor 
of his patriotism and public spirit. He was a lost leader in the 
law and for many a year it had become evident that he would 
head no further advances. The questions he shelved we are now 
hoping will be taken in hand by the new lord chief justice, 
Lord Russell of Killowen, who succeeds to Lord Coleridge’s seat 
with a reputation perhaps even greater than his as an advocate 
and politician, though he is undoubtedly inferior in many of 
those refinements of culture which made Lord Coleridge so 
brilliant and fascinating. We expect him to introduce more 
reality, sincerity and vigor into our courts. We believe he will 
be alive to the requirements of the times which Lord Coleridge 
ignored, and not regard his exalted position as an Olympus from 
which, free from personal cares, he can regard with serene com- 
posure and freedom from responsibility the unhappy struggle-for- 
lifers below. 


Groncz H. Knorr. 
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THE UNITED STATES CHINESE EXCLUSION ACT. 


The decree of the Tsar of the 22d November, 1886, excludes 
Chinese from Russian territory. The Australian Acts from 1859 
to 1888, upheld by the Judicial Committee of the Privy Council 
in 1891, and the Canadian Act of 1887, prohibit their entering 
those British colonies which they attempted to invade. The 
United States Acts of 1882 and 1888, supplemented by the Geary 
Act of the 5th May, 1892, have joined in one policy the three 
greatest of the civilized empires of the earth. 

This almost simultaneous movement of the three States testifies 
to a community of interest in a subject the magnitude of which 
is only beginning to be appreciated among that section of the 
European race which has remained in Europe. There is reason 
to fear that influences of more than one degree of respectability 
may combine to mislead the public mind in Europe on this, one 
of the most vital questions which can affect the future of Euro- 
pean civilization. 

In the United States the negro problem is the Nemesis of 
slavery. The Chinese problem bids fair to be the retribution of 
democratic fallacy. Unfortunately, however, the punishment 
for slavery is vicarious; and the burden is not lightened by the 
reflection that it was originally imposed by well meaning and 
misguided philanthropists who desired to rescue negro captives 
in West Africa from the death reserved for them by negro 
captors. The policy towards the negro, advocated by the older 
Abolitionists, such as Mrs. Beecher Stowe in ‘‘ Uncle Tom’s 
Cabin ’’ was the policy of exclusion — “ the repatriation of the | 
negro.’ At the conclusion of the war of secession it may have 
been too late, in the then state of public sentiment, to transport 
the emancipated slave to his true home in Western Africa—to 
the Republic of Liberia, founded by the foresight of a former 
generation of American statesmen. But that the happiness of 
the negro race has been assured by their remaining among the 
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European race in America is a proposition which appears less 
worthy of credence as years pass by. The latest accounts from 
the Southern States point to a race antagonism which must tax 
all the skill of American statesmen to bring to a peaceful termi- 
nation. 

Sir Henry Maine never tired in pointing out — instructed by 
his experience of the Indian Legislative Council and Parliament- 
ary interference — that nothing is more distasteful to the average 
man of the European race, than to be called on to modify in the 
slightest his preconceived theories of legislation and government. 
Steam and the telegraph have annihilated space; the lapse of 
one century and the growth of population, modified by the Pax 
Britannica, have altered profoundly the relative positions of the 
European and the uncivilized races. But formula, economic, 
philanthropic, democratic, transcends the bounds of space and 
time, despises the weight of numbers and is willing to sacrifice 
the European race on the altar of consistency. 

There are, however, sufficient grounds for hoping that con- 
siderations of justice to our own peoples, as well as towards the 
subject races whose highest interests are involved in the perpet- 
uation of European civilization and European government — will 
counteract recommendations leading to racial suicide. The action 
of the three great empires is a proof that experience teaches, if 
not all those who discuss Chinese immigration, at least the gov- 
ments and legislatures of the civilized world. 


ImMIGRATION OF CHINESE; UniTeD States LEGISLATION. 


The first Chinese immigration of any importance took place 
in California. Up to 1853 the highest annual immigration of 
Chinese was 42. In 1854 no less than 13,000 arrived. This 
number, with some fluctuations, gradually diminished, until in 
1868 the average was 2,500. In 1868 the Burlingame Treaty 
was concluded, which granted rights — of unspecified limits — of 
residence in America to Chinese, and rights of exceedingly re- 
stricted residence in China to Americans. As a result 10,684 
Chinese entered the United States in 1868. The average went on 
increasing from that year until in 1882 it reached the alarming 
figure of 35,614. As a result of riots and other hostile demon- 


es 
cil 
1g 
he 
ry 
ee 
es 
1e 
y 
le 
)- 
if 
it 
| 


736 28 AMERICAN LAW REVIEW. 


strations in western States, beginning about 1878, the Chinese 
began to return in considerable numbers to China, but at the 
present date their number is estimated at 107,000. 

In 1878 petitions from California and other States were pre- 
sented to Congress, representing the danger to European civili- 
zation, occasioned by the presence of this large and increasing 
Mongolian element. Congress felt unwilling to proceed at once 
by way of legislation, and voted money to defray the cost of 
treaty negotiations. The Treaty of Pekin of 1880 asserted the 
right of the United States to suspend the entry and residence 
of Chinese laborers. The act of 1882 accordingly suspended 
immigration for ten years, and provided against the return of 
immigrants revisiting China, unless provided with certificates of 
identity from United States authorities. An act of 1884 
defined the contents of these certificates. 

The treaty and the acts were systematically evaded. In prac- 
tice the certificate of identity was found to be transferred. The 
Chinese laborer in America, when he had amassed a sufficient 
fortune, returned to China, obtained a certificate of identity, 
authorizing his return to America; and handed this certificate 
to another Chinese laborer who was_ indistinguishable — to 
European eyes —from himself. Forgeries also were innumer- 
able; and immigration consequently continued unchecked. The 
Wyoming riots of 1885 were among the results. In 1887 a sum 
in compensation to the injured Chinese was voted by Congress. 

In 1888 the treaty of the 12th of March was negotiated by 
the Chinese minister at Washington, providing for the exclusion 
of Chinese laborers for twenty years; the exclusion to continue 
for a further period of twenty years, unless notice to the con- 
trary should be given by either government six months before 
the expiration of the first period. The total and perpetual 
exclusion of Chinese laborers was suggested by the Tartar Board 
of Foreign Affairs — the T'sung-li Yamén. Notwithstanding 
this, the Tartar Board — for a reason to be explained later on — 
refused to ratify the treaty drawn up at their own suggestion. 

As a consequence in October, 1888, an act of Congress was 


passed forbidding the return of Chinese who had left the States 
on any pretext. 
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Notwithstanding all precautions the immigration continued. 
In May, 1890, the House of Representatives requested the 
president to make arrangements with the British and Mexican 
governments to prevent Chinese from coming over the border. 

Meanwhile, Californian special legislation continued. In 1887, 
municipalities were forbidden to employ Chinese; and regula- 
tions were made providing for the marking as such of goods 
manufactured by Chinese. In 1890, a municipal ordinance of 
San Francisco, directing the residence of Chinese in certain 
quarters, was declared unconstitutional by the United States 
District Court. The Californian legislature then took the 
definite step of prohibiting the entry of Chinese to Californian 
territory, with the single exception of the Chinese minister and 
his servants. Every Chinese resident was directed to take out.a 
certificate of identity containing his photograph. The penalty 
for disregard of the statute is imprisonment up to five years, and 
at the end, deportation to China. 

This statute is the model of the act passed in May, 1892, by 
the United States Congress. This latter act (usually styled 
from the name of its proposer, the Geary Act) provides for the 
registration of every Chinese resident; certificates of registra- 
tion to contain the photograph of the person registered and to 
be sole evidence of his right to reside. A tax of fifty dollars a 
year is payable. One year from the 6th of May, 1893, is 
allowed within which registration may be made. The penalty 
for disregarding the act is deportation to China. 

It is to be noted that by none of the United States legislation 
on Chinese is trade, as such, interfered with. Traders, Chinese 


or other, are at liberty to carry commodities between China and 
the United States.! 


Resvutts oF Iyicration. 


The one all-important result of permitting Chinese labor to 
enter into competition with white labor has been found to be 


1 For the statistics of Chinese im- 1889; J. B. Moore, Assistant Secretary 
migration, and the United States legis- of State, Washington, in Clunet, 1892; 
lation, the following may be referred Hon. T. J. Geary, North American 
to: Bellet, Revue Scientifique, 1888; Review, July, 1893. 

Leclerc, Revue des Deux Mondes, . 
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the industrial extermination of the white man. It is under- 
stating the case to say that the result is to lower the standard 
of subsistence and the rate of wages of the white laborer, 
The latter cannot subsist at the expenditure which suffices for 
the Chinese. He and his wife and children become destitute, 
and are starved out of existence, or driven out of the country. 
This is the one point on which all inquirers into the subject are 
agreed. 

The causes of the Chinese laborer’s capacity to live at such a 
low rate of expenditure are not really material to the discus- 
sion. Enough for us, that the European race is exterminated. 
Still, these causes are not far to seek. The Chinaman is a bar- 
barian, and consequently his wants are fewer. Again he is 
wifeless and childless. The white laborer has to support his 
family. The Chinaman never ceases working; twelve hours a 
day is a moderate day’s work. The white laborer requires some 
leisure. 

This result of Chinese immigration, although conclusive to 
all sane minds, is not the only one deserving of notice. Murders 
and other crimes of violence are innumerable, and being com- 
mitted usually at the orders of the secret Chinese tribunals, or 
in gambling dens, go unpunished. The police are powerless to 
detect the criminals, owing to the absence of evidence, and to 
the fact that one Mongolian is practically indistinguishable from 
another. Again, the tribunals are choked with cases of fraud 
and perjury.! European and Christian canons of conduct are 
unknown to the Chinese, who it is to be remembered are always 
of the lowest stratum of a barbarian society. One practically 
endless class of cases, those of perjury and forgery, is largely 
concerned with personation. It is proved by the comparative 
returns that nearly half the Chinese now in the United States, 
must have entered it by means of perjury and forgery.? 

To be added to this enumeration is that state of things which 
can only be fairly described as the general dislocation of civil 
society. The Chinese have no realliberty. They are vassals of 
the Six Companies and of the secret tribunals. Every day of 


— 


1 President’s Message on Act of 2 Hon. T. J. Geary, North American 
1888. Review, July, 1893 
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their lives they are slaves of the Tartar ruling caste in China. 
Hardly one would dream of disobeying any order of the Tsung- 
li Yamén, telegraphed from beyond the Pacific. The reason is, 
that it is a religious duty to return to China. Their contracts 
with the Six Companies are to be carried back to China alive or 
dead. Disobedience would therefore be exile and sin. The 
unparalleled spectacle of 100,000 barbarians refusing — much 
against their own wishes —to obey the law of the land, em- 
bodied in the Exclusion Act, is a sufficient proof of the existence 
of the slavery which incapacitates them from the duties of 
citizens of a free republic.? 

Now, society in the European race rests on the existence of a 
real liberty of the individual, unfettered save by law, or the 
individual’s sense of right and social duty. But the truth is 
that the Chinaman not merely has not in fact the liberty which 
European society requires, but neither has he any ideas what- 
ever of social duty towards the white population. These ideas — 
the historic inheritance of the European race — of justice, re- 
spect for the liberty of others, neighborliness, and patriotism — 
being absent, all the unwritten duties of the citizen are neces- 
sarily ignored. Liberty of the individual, if it existed, would be 
a menace and a danger. 

Among the inevitable results of Chinese immigration must be 
placed the total destruction of order, arising from the natural 
resolve of the white laborer not to allow himself and his family 
to be starved out of existence. The riots in Wyoming and 
other western States assumed almost the proportions of civil 
war. 

What renders the danger of thé gravest character is the fact 
hardly realized in Europe, that Chinese immigration is prac- 
tically without limit. The number of millions of the 450 millions 
of Chinese existing as a reserve fund for the operations of the 
Six Companies is practically endless. The evil, if unchecked, 
will go on increasing to appalling proportions; instead of tens 
of thousands, millions of Chinese will be imported. Again, so 
far from the Chinese emigration being the result of the volun- 

, tary act of the individual, it has actually been organized on a 


! Ibid. 
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permanent territorial basis. The Six Companies divide the 
Chinese territory among them; and with the active assistance of 
the provincial Mandarins, keep up an incessant supply of their 
vassals — vassals chained to the companies by the bonds of the 
law, and still more by the terrors of Oriental superstition. 


CurnesE Excitusion — A Measure OF PEACEFUL SELF-DEFENSE. 


The conclusion to which these considerations lead us is that 
the policy of exclusion of Chinese adopted by the United 
States, in company with the British and Russian empires, is no 
more than a measure of peaceful self-defense. It is simply a 
question of life and death to the white race to be enabled to live 
undisturbed in such portions of the earth as they are physically 
fitted to inhabit. The Mongolian is fitted to thrive elsewhere. 
In this policy, therefore, not merely the citizen of the United 
States, but the whole civilized world is concerned. 

The American statesman also realizes that it is the only peaceful 
solution possible. The white race on the Pacific slope will not 
allow itself to be driven out, even if war be the alternative. 
Apart from that consideration, no considerations of justice to his 
fellow-citizens can lead the American legislator to stand idly by, 
while the whole historic fabric of the higher civilization is being 
rent to fragments by the presence of an incompatible race.! 


1In Mr. C. H. Pearson’s work, 
** National Life and Character,’’ 1893, 
referring to the Australian exclusion 
of Chinese, the following passage 
occurs (p. 16): “* The fear of Chinese 
immigration which the Australian 
democracy cherishes and which 
Englishmen at home find it hard to 
understand, is, in fact, the instinct of 
self-preservation, quickened by expe- 
rience. We know that colored and 
white labor can not exist side by side; 
we are well aware that China can 
swamp us with a single year’s surplus 
of population, and we know that if 


national existence is sacrificed to the 
working of a few mines and sugar 
plantations, it is not the Englishman in 
Australia alone, but the whole civilized 


world that will bethe losers. * * * 
We are guarding the last part of the 
world, in which the higher races can 
live and increase freely, for the higher 
civilization. We are denying the yel- 
low race nothing but what it can find 
in the home of its birth, or in coun- 
tries like the Indian Archipelago, where 
the white man can never live exceptas 
an exotic,’’ 
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Opposition TO CHINESE ExcLusion. 


The chief opposition to the exclusion of Chinese comes from 
a certain section of employers of labor, who think of nothing 
but their profits. Not, of course, that they want all the white 
laborers to leave the country; they wish enough to remain to 
protect them from the Chinese. Meanwhile, they rise superior to 
patriotic feeling, and appeal to economic, philanthropic, and 
religious cosmopolitanism, and international law. In this cate- 
gory may be placed those shipowners who are desirous of main- 
taining their traffic receipts undiminished.!_ In response to such 
appeals, a section of American religious sentiment has made 
itself heard ; although, asa rule, the churches, instructed by their 
missionary experience, realize that their first duty is to maintain 
Christian society. Suffice it to remind certain enthusiasts that, 
whether or not it be true that churches have been known to sur- 
vive Christianity, they could hardly survive the Christians.? 
Similarly, a phase of democratic cosmopolitanism apparently 
thinks racial suicide permissible.* International rivalry seems to 
regard the Chinese immigration trouble as a just punishment for 
Anglo-Saxon annexation and exploitation, aggravated by ‘‘/e cant 
brittanique.’’* Lastly, the policy of exclusion is opposed by a 
minor section of jurists, chiefly European and American officials 
of the Chinese and other Oriental governments.> Neglecting 
the mental basis of reciprocity of duty which underlies the 
Europe-born law of nations, and the admitted fact that that 
law is the customary code of the group of States of the Euro- 
pean race and is inapplicable outside that group, they unjustly 
ascribe to the Tartar ruling caste of China equality with Euro- 
pean governments in authority and in moral development. 
Chinese exclusion is an infringement on the “ sovereignty’’ of 
the Tartar ruling caste. Responding to this latter lead, we have 
the appeal of the Six Companies and the Chinese embassy in 


1, g., Hong Kong Chamber of * See Max Leclerc, supra. 
Commerce. Rev. des Deux Mondes, 5 E.g., Professor W. A. P. Martin, in 
1889, p. 680. the Revue de Droit International, 1882, 

2 See Times, 20 May, 1893. p. 242; and in the Forum, 1890, p. 433. 

8 See Col. Ingersoll, North American 
Review, July, 1893. 


he | 
of 
sir / 
he 
at 
10 
a 
e 
y 

d 
1 
t 
{ 


742 28 AMERICAN LAW REVIEW. 


Washington to the constitution of the United States, and that of 


the Tsung-li Yamén to the European Law of Nations. Let us 
consider these two points in order. 


Tue ConstiTuTIONAL VALIDITY OF THE AcT. 


The Supreme Court of the United States, in its decision of 
the 16th May, of last year, declared that the Chinese Exclu- 
sion Act was in accordance with the constitution of the United 
States.1 The suit was significantly promoted by the Chinese 
embassy — whose object in manufacturing grievances will be 
referred to presently — and by the Six Companies, with a view 
to their profits. 

The one consideration, which in itself would be sufficient to 
confirm the conclusions of the court, is that at the time of the 
amendment of the constitution in 1868, after the conclusion of 
the war of secession, the Congress of the United States, and the 
legislatures of the various States whose assent is necessary to 
constitutional change, deliberately excluded Chinese from the 
privilege of naturalization, then being extended to the emanci- 
pated slaves described as of ‘‘ African’’ descent. That the 
exclusion was deliberate is proved by the fact that Senator Sum- 
ner actually endeavored to obtain for Chinese the right of 
naturalization and of the vote. Fortunately the Congress, 
which extended the vote to those Africans who, against their 
own wishes, had been imported to the United States, did not 
push its unthinking adherence to democratic formula, so far as 
to extend the franchise to Asiatics, and thereby invite the 
swamping of the European race, not merely in the industrial but 
in the political arena. The people of the United States have 
cause to congratulate themselves, that there are now no Chinese 
votes on the register. 

It would, of course, have seemed mere triviality to Senator 
Sumner, if he were reminded that the Tartar ruling caste imperi- 
ously forbid the Chinese naturalization of any ‘‘ barbarian.”’ 
Acting in accordance with the decision of the Supreme Court, 


1 See the case of Fong Yue Ting v. 


mented on in AMERICAN Law REVIEW, 
United States (149 U. S. 698), com- 


April, 1894, p. 290. 
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the District Court of San Francisco decreed on the 12th of 
August, the deportation of the first unregistered Chinese con- 
victed of disobedience to the law. 


Vauipity oF THE Act UNDER INTERNATIONAL Law. 


The legal authority, under international law, of a State to ex- 
clude from its territory would-be immigrants, whose presence the 
State considers injurious, is undoubted and indisputable, even as 
between States who are members of the European Family of 
Nations. All the great writers on international law, whose 
assent is held as conclusive by all tribunals of the Family of 
Nations, are agreed on the existence of this right; which indeed 
is essential to the security and the very life of a free State. 

The actual practice of States — the ultimate test of interna- 
tional validity — is in harmony with this theory of State rights. 
In France and Germany, police regulation, special taxation, and 
administrative expulsion of foreigners are matters of every-day 
occurrence. In England, as a matter of policy, the power is not 
in actual use; but the right has never for a moment been aban- 
doned, as may be seen from the decision of the Privy Council in 
1891.2, Acts of Parliament of the present century * have asserted 
and exercised the right... An alien office for registration of aliens 
was established by a statute of 1836.‘ 

This, be it remembered, is as between civilized Christian States. 
As between a State of the Family of Nations and one outside 
European civilization, the international validity of the act is, if 
it were possible, stronger. It is not to be forgotten that it is 
only of late years that the possibility of such a question being 
raised has occurred. Only within recent times,— practically 
since the Treaty of Paris, of 1856—has the mental barrier 
which divided the Christian States from alliance with infidels — 
in other words with non-Europeans — broken down. Only as it 


1 See among many others, Kent I. Law Reports, 1891, A. C. p. 272. Ju- 
87; Phillimore IV. 219; Blackstone, I. dicial committee of Privy Council. 
338; Chitty (Prerogative), 49; Lord 3 Alien Acts, 53, Geo. III., c. 4, s. 57, 
Eldon and Lord Ellenborough in Han- and 56 Geo. III., c. 86. 
sard, Vol, 34, p. 1065. * See statute 6 and 7 William IV., 

2? Musgrave v. Chun Teeong Toy, II, passed in 1836. 
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were the other day has the perfection of means of communica- 
tion made the non-Europeans so close to the Europeans. 

Therefore, the cases of exclusion of non-Europeans are recent. 

They are not only recent, but apply almost exclusively to 
Chinese. They apply to Chinese for the reason already given, 
that Chinese immigration has been found most dangerous. 

The British empire was the first to lead the way in this policy; 
the first Australian act being passed in 1859, within three years 
from the day when the British and French cannon at the gates of 
Pekin compelled the Tartar government to redress acts of unjus- 
tifiable aggression.!. The United States act of 1882 was followed 
by the Canadian act of 1885, and the Russian decree of 1886. 
The Tsar’s decree was a confirmation of the advice of the coun- 
cil of ministers of the empire. Among subsequent legislation 
may be mentioned the Canadian act of 1887? and the Australian 
act of Victoria. As well as these great States, the minor 
republics have been compelled to take action. The decree of 
President Flores of the 14th of September, 1889, excludes Chi- 
nese from Ecuador. His letter in explanation is an admirable 
defense of the policy. The South African Republic excludes 
Asiatics generally. A similar bill has been announced to be 
introduced in the Cape legislature. 

The universal experience of civilized States who have borne 
the brunt of the Mongolian industrial invasion has thus com- 
pelled action in a precisely similar direction. The ultimate test 
of action under the customary code, which is international law, 
confirms the legality of the United States act. 

The question, therefore, on the strict point of international 
law right, defined by international practice, may be left as decided. 
There are, however, other considerations which tend to confirm 
the justice of the present practice of civilized States; although 
they affect the Tartar government more than the Chinese masses, 
and although they lead to conclusions more radical than the 


1 Sir George Birdwood in ‘‘ First (‘“‘ Relations with China,’’ 1893), care- 
Letter Book of the East India Com- fully summarizes the evidence on the 
pany,”’ 1893, shows that the war was subject. 

forced on the British government to 2 Cap. 35. 

protect its subjects. Mr. H. N. Lay 3 Law 51 of 1888. 
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justice of excluding Chinese labor. Waiving for the moment 
consideration of the historic basis of membership of the Family 
of Nations ruled by Europe-born international law, it is acknowl- 
edged that reciprocity is the basis of intercourse between such 
States. ‘* Quod quisque juris in alterum statuerit ut ipse eodem 
jure utatur.”” Applying this rule to the Tartar government, what 
do we find? Let President Flores answer: ‘‘ La reciprocité est 
la base du droit international; les Chinois n’accueillent pas les 
étrangers sur leurs territoires.”’ 

The conclusion relevant to the present issue is that the Tartar 
government cannot claim for its subjects, rights greater than 
those it accords to Europeans in China. But the reflection must 
also be suggested to European statesmen whether it was wise in 
1877 to accord to the Tartar government any portion of those 
international law immunities and rights, the corresponding duties 
of which are systematically ignored. 

However, consideration here of so wide a subject would be 
inconvenient. Let us confine our attention to the question of 
treaty stipulation. 


Vatipity oF THE Act IN RELATION TO AMERICAN AND Britis 
TREATIES WITH CHINA. 


The suggestion has been made that the Chinese Exclusion Act 
violates the treaty with China in 1868, commonly called the 
Burlingame Treaty. This suggestion, it must be charitably 
supposed, is made by those who have not read the treaty, or 
considered either its terms and purport, or the circumstances 
under which it was made. 

The treaty is substantially the same, as regards rights of 
emigration of Chinese from China, as that concluded with 
the British government. Now, as Baron de Worms pointed 
out in the House of Commons! and Lord Knutsford in the: 
House of Lords, either treaty only amounts to a promise by 
the Tartar government that its provincial Mandarins will not 
prevent Chinese from emigrating — a thing previously treated as 
the highest of crimes, equivalent to desertion. There is no 
promise, express or implied, that either the British or the 


1 June, 1888. 


. 
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American government will allow indiscriminate immigration, 
either then, or at any subsequent time. The plain and acknowl- 
edged object of the treaty on this head was simply to put an end 
to the penalizing of emigration from China — to exclude emigra- 
tion from the list of Chinese crimes. 

The opposite contention — that it was intended to promise to 
allow wholesale immigration of Chinese to any extent, however 
undesirable, becomes ludicrous when it is seen that there is no 
reciprocity whatever. The established rule—‘‘ Quod quisque 
juris in alterum statuerit ut ipse eodem jure utatur’’ —is 
accepted as the surest canon of interpretation. Does any one in 
Europe fancy that immigration into China is permitted? That 
the cannon of the British and French opened up China to 
European residence? Then let him realize that he labors under 
an utter delusion. It cannot be repeated too often or with too 
much emphasis that China is, and always has been, closed 
hermetically to foreigners as a place of residence.’ It is closed 
by treaty stipulation; it is closed still more forcibly by illegal 
exactions on travelers, by murder and outrage, with Tartar 
official connivance. 

The trivial and insignificant exceptions to this policy of 
determined exclusion of Europeans from residence are two. 
Their triviality may be tested by numbers :— 

1. In certain specified ports, 21 in number, Europeans may 
reside. Outrages are frequent in these ports.’ 

2. Missionaries claim — and Tartar officials deny the validity 
of their claim—a right to reside anywhere in China. The 
Tartar officials state that this claim is based on a fraudulent 
interpolation by a French missionary, in one copy only of: the 
Franco-Chinese treaty; and is extended to other nationalities by 
an invalid reliance on the *‘ most favored nation’’ clause in 
their respective treaties. Consequently, as the Tartar officials 


1 See, as to a brief period of tolera- official instigation. Deserving of 


tion from 1692 to 1706, E. J. Simcox, 
Primitive Civilizations,’’ II. 276. 

2 See the whole series of Blue 
Books on China; one continuous 
record of outrages on Europeans at 


special attention is the Blue Book, 
China, No. 1, of 1892. 

8 See R. S. Gundry in Fortnightly 
Review, July, 1893. 
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consider themselves bound to make the missionaries’ residence 
exceptionally untenable, they foment riots and murders to drive 
them out of the country. 

The insignificance of these exceptions to the rigorous policy 
of exclusion of Europeans may be gauged by the fact that in all 
China—in the treaty ports necessarily —there are only 25 
American merchants!! In the whole of the vast territory of the 
Chinese empire there are only 8,107 foreigners!? The Chinese 
population numbers over 450 millions. 

Besides these privileges, Europeans, if, and only if, armed 
with passports — that is, only if registered in an official register 
in China, similar to that instituted in America by the United 
States act,— are permitted not by any means to reside, but to 
pass through Chinese territory. As any European doing so takes 
his life in his hands, the privilege is practically a dead letter. 

On the point of treaty stipulation, there can therefore be no 
doubt as to the validity of the Chinese Exclusion Act. Not 
perpetual Chinese immigration, but the abolition of the Chinese 
crime of emigration, was the object of the Burlingame Treaty. 

The decision of the highest tribunal of appeal in the British 
empire confirms this interpretation of treaty duties in regard to 
Chinese exclusion. The Judicial Committee of the Privy 
Council* upheld the validity of the Australian act of 1888, 
which stands in precisely the same relation to the British treaty 
with China as does the United States act to the Burlingame 
Treaty of 1868. 

It is satisfactory to note that the matured judgment of the 
experienced jurists who compose the Institut de Droit Interna- 
tional, in their session of September, 1892, expressly sanctioned, 
as in accordance with international law, the exclusion of races 
incompatible with European civilization.‘ 


Tue Protest oF THE Tsunc-Li Yamen, AuGust, 1893. 
The Tartar government, through its foreign board, the Tsung- 
li Yamén, addressed in August to the United States representa- 


1 Hon. T. J. Geary, supra. 3 L. R. 1891, A. C., p. 272; Musgrove 
2 Clunet, 1892, p. 546. v. Chun Teong Toy. 
4 Clunet, 1892, p. 546. 
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tive at Pekin, a protest against the Chinese Exclusion Act.1 They 
describe it as ‘*unjust;’’ ‘* contrary to the spirit of treaties ;” 
‘*not in accordance with international rights.’’ They request 
the president of the United States to ‘* command the Congress ”’ 
to alter the law. 

It is to be noted that, at the time of the Australian acts, the 
British government were favored with like remonstrances, the 
value of which was perfectly well estimated. The fact, known 
to the British government, and necessarily known to United 
States diplomatists, is that the protest is not intended to really 
prevent the execution of the act. It is not ‘* bond fide;’’ the 
Tartar board are really pleased at Chinese exclusion from the 
United States and the British empire. 

Among other proofs of this may be mentioned the fact referred 
to in the president’s message to Congress on the exclusion act 
of 1888, that at the time of the negotiation of the 1880 treaty, 
the Tsung-li Yamén suggested not the temporary exclusion of 
Chinese contemplated in the act, but their permanent exclusion, 

Why, then, do they issue this protest? The answer is not far 
to seek. As the late Sir J. P. Hennessy and other writers on 


the subject have shown, the Tartar government have for years 
endeavored to manufacture out of the exclusion acts grievances 
against European powers, with the object of using these alleged 
een as diplomatic material to procure the abrogation of 


the consular conventions.? These conventions protect Euro- 
peans by the interposition of the consular jurisdiction, and so 
render the treaty ports a little less uninhabitable by Europeans. 
Now, to expel the foreigners is the settled policy of the Tartar 
ruling caste. 

This tortuous Oriental diplomacy is hardly realizable by the 
European mind. Hence largely, the share of success that has 
hitherto attended it. 

The Tartar caste are perfectly well aware that the continuance — 
of their tyranny over the Chinese masses would be imperiled by 
any large admission of foreigners to residence in Chinese terri- 
tory. The conscience of the European race, once realizing the 


1 Times, 19th August, 1893. 2 Sir J. P. Hennessy, Nineteenth 
Century, 1888, p. 617. 
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truth, would be roused to direct intervention. The exclusion of 
the foreigner means, therefore, the perpetuation of the Tartar 
government. 

The method adopted by the Tartar government to carry out 
this policy cannot be presented in detail. But the general lines 
are two. As regards European governments, they assume the 
State rights of sovereignty and equality, the heritage of Euro- 
pean States under the European Law of Nations. This diminishes 
the prospect of foreign interference — hence the persistent use 
of the technical language of international law, the duties of 
which they ignore.!| They also follow the traditional Oriental 
tactics, ‘* Divide et impera.’’ They significantly protest against 


joint notes, or any form of joint European action, by the coun- 
cil of European ministers at Pekin.? They try to stir up inter- 
national jealousies between Europeans; as in the Tien-Tsin con- 
troversy last year, when they threw the blame of Tartar exaction 
on British commerce on the United States Chinese exclusion.* 
As regards foreigners in China, the Tartar government tries 
to render their residence unendurable, with such success as the 


reduction of their number to 8,000 testifies. The crowning 
stone of that policy would be the abrogation of the consular con- 
ventions. Meanwhile, carefully planned murders and riots at 
official instigation — against missionaries in the interior, against 
other foreigners in the treaty ports — continue without ceasing. 
September, 1893, brought news of murders of Swedish subjects, 
September, 1894, brings similar news — this time of a Scottish 
missionary and of a French customs official. When the Tsung-li 
Yamén is remonstrated with, it replies by an insolent lecture on 


the propriety of using joint notes.‘ 


1 See, for instance, Ambassador 
Tseng in the Asiatic Quarterly, Janu- 
ary, 1887. The present ‘‘ Protest’ is 
another instance. The Tartar govern- 
ment has secured in Pekin, instruction 
in “international law’? for young 
diplomatists —an equipment for the 
warfare of the chancelleries. 

2 Blue Book No. 1, China, 1892. 

8’ The Tartar government imposed 
an illegal tax on British grain. When 


The protocol of the 


remonstrated with, the Tsung-li Yamén 
observe that British exemption was 
only due to the “ most favored na- 
tion’? clause; and the most favored 
nation being the United States, the 
Chinese Exclusion Act had put an end 
to the United States treaty, and with 
it to British exemption. 

4 See dispatch of Sir John Wal- 
sham, Blue Book, No. 1, China, 
1892, commenting on the “ flippant 
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European ministers in the same volume is most instructive, 
The Tsung-li Yamén pretends to order provincial Mandarins to 
suppress anti-European placards of the most ferocious type, 
The Mandarins professing to carry out this well understood 
order, actually repeat in full the inflammatory placards they pre- 
tend to suppress, by way of identifying these placards! Lastly, 
a series of persistent insults and slights to foreign ambassadors 
continues to the present moment, with the object of inducing 
them to withdraw. In September, 1893, the new German am. 
bassador found it necessary to refuse to be received in audience in 
a ‘**Hall of Tribute?!’’ Studied insult is a part of the court 
ceremonial of the Tartar emperor. 

As to the character of the tyrannical rule meted out by the 
Tartar government to the Chinese people, it will be sufficient to 
quote a British general who had exceptional opportunities of 
forming a right opinion: ‘** These people have for the last 300 
years been ruled by the simple method of having all the more 
active, capable, and progressive heads shorn off by their Tartar 
rulers; that is a simple literal fact. The government of China 
has been carried on by the method of cutting off every head of 
more than average intelligence, activity and energy. When 
Commissioner Leh was asked whether it was true that he had in 
three years, beheaded sixty thousand men, he replied, ‘ Oh, 
surely, many more than that!’ But these rude Tartars will not 
always be able to control the nation.’’? As another specimen 
of Tartar rule, it may be mentioned that when in August, the 
case of a lunatic Chinese gambler came before the United States 
court at Chicago, it was represented to the court as a reason for 
consigning him to an American asylum, that if sent home, the 
Tartar government would kill him, that being their humane 
method of getting rid of lunatics. 

One of the duties of the Tartar board of punishments is to see 
to the mutilation of the innocent children of so-called ‘* rebels ’? — 
to prevent the perpetuation of their families! 

Their concern for the lives of their Chinese subjects may be 


tone’’ of the Yamén and their “ lect- 2 Lord Wolseley. Review of Re- 
ures.”’ views. September. 1890. 

1 Baron von Scheinsberg. Times. 
September, 1893. 
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judged from the facts recorded in a work, published last year,! — 
relative to the murder, not of a mere subject, but of the late 
emperor, and of his widow and unborn child, by the Tartar 
regent empresses in 1870. The conclusion arrived at by one care- 
ful observer is worth the attention of European diplomatists : 
“It is aprofound mistake to permit the Chinese government to 
pose as representatives of a ‘ civilized power.’ ’’? 

It may be that united action in the interests of the peace of 
the civilized world, and of the oppressed people of China, may 
yet be forced on the conscience of the European race. However 
that may be, enough has been ¢.i¢ to enable a just estimate to 
be made of the value of the rece: ‘* protest’’ of the Tsung-li 
Yamén against the United States Chinese Exclusion Act. 


Tue Unitep States Cr-nese Excitusion Act AND THE EUROPEAN 
LEAGUE oF NATIONs. 


Bearing in mind the united and almost simultaneous action in 
regard to Chinese exclusion taken by those States of the Family 
of Nations which have felt the pressure of the Mongolian inva- 
sion, it becomes clear that the United States legislation but 
marks a stage in a common course of procedure which circum- 
stances are forcing on that league of States. Itis not, therefore, 
from a stand-point of foreign critics of the domestic policy of 
the government of the United States, but from that of fellow- 
citizens of the commonwealth of civilized States of the European 
race, that this subject should be viewed. 

Viewed from that stand-point, the United States Chinese Ex- 
clusion Act demands not merely the approval, but the active 
support of all States of the Family of Nations. 

The policy of that league of States —the scattered limbs of 
the Roman Empire — whose members are British, Americans, 
French, Germans, Russians — all Europeans — whose speech is of 
one source, whose law is the Law of Nations speaking in the forms 
of Rome —the policy of the Respublica Maxima Gentium of 
the International jurists — tends every day more closely to unity. 


1D. C. Bougler. ‘‘China.’’ 1893. mission to China; afterwards In- 
2“ Our Relations with China,’ spector-General of Chinese Customs 
May, 1893. H.N. Lay, C. B., Chinese p. 23. 
secretary to the Earl of Elgin’s special 
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Their bonds of race, their ties of history and of law become more 
and more real as their true position — that of the ruling minori 
of the earth—is more clearly apprehended. Specially vivid 
does the perception of the unity of the race become on the bor- 
ders of civilization. Englishmen, Frenchmen, Germans, and 
Americans tend to perceive that they are no longer of separate 
nationality. Usually in their own eyes, always in the eyes of 
the subject races, they are of one stock. Divided counsels 
assume, under these conditions, no longer the aspect of rivalry 
with foreigners, but of the disastrous policy of the house divided 
against itself. 

The nineteenth century has not yet closed; yet already the im 
pulses which four centuries ago divided Christendom into warring 
sections show signs of cessation.. The discoveries of science an- 
nihilating space have originated the movement of reorganization, 
More in the future will be done by that perception of unity, 
which every day gains ground ; by a feeling of common destiny 
of rule or of danger. 

For that commonwealth of States the highest policy, we must 
believe, is justice. It is therefore on that ground, and not 
merely on that of the interests of the governing race, that the 
United ‘States and other States of the European race may fairly 
claim the right of living in those portions of the earth which they 
have reduced to cultivation, and which alone they can inhabit. 

Justice to the European race in America demands this. But 
let it not be forgotten, that justice to all the subject races of the 
earth, justice to the oppressed people of China, demands the 
perpetuation for many ages of that European government 
exercised by the European race: the first to evolve the canons 
of justice and rational liberty, and the first to apply them, not 
in the retreat of the philosophical idealist, but in the actual work 


of government. The justice, the peace, the order, the liberty of | 


development which now overspread the globe, are due to the 
genius of the European race; whose law, more truly than during 
its Roman phase, goes forth ‘ urbi et orbi.’’ 

Justice to the European race in America demanding the 
exclusion of Chinese, and that policy being also pointed out by 
the common interest of all States of the European race, unity of 
interest should prescribe unity of action. 
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Manifestly, the necessity of unity of action is being perceived 
of late years with increasing clearness. Generally the tendency 
is to discover that international agreement between civilized 
States is the true policy to pursue as regards non-European races. 
Of that tendency, the international agreement delimiting, in 
Central Africa, the spheres of influence of European powers, is 
one striking proof. Another is to be seen in the gradual incor- 
poration of the council of European ministers at Pekin; which, 
notwithstanding the protests of the Tartar government, persists 
in taking united action in all emergencies. 

To pursue this policy with regard to Chinese immigration, 
every aid should be given by the British, the Canadian, and the 
Mexican governments, towards the carrying out of the United 
States legislation. Chinese immigration to the United States 
over the Canadian and Mexican borders should be suppressed. 
British shipowners at Hong Kong and elsewhere should be pro- 
hibited from engaging in the traffic. 

At Pekin, care should be taken not to allow United States 
representatives to be isolated in their dealings with the Tartar 
government. A united protest should be made by the council of 
European ministers against any attempt to exclude United States 
citizens, or to put them in any position different from that of 
other foreigners of the European race. No civilized State 
should allow United States trade with China to be transferred to 
other hands as a measure of retaliation. 

It is indeed possible that a development of policy, from being 
one of self-defense to being one of direction, may yet be forced 
on the League of Nations in relation to China. Our duty towards 
the oppressed people of China, their right to good government; 
the danger to the future of the European race arising from the 
mental attitude of the Chinese masses, fostered by official policy, 
may yet require more direct international action in regard to the 
Tartar administration. 

This, however, is a matter for the future to determine. 
Meanwhile, every consideration of justice and policy calls for 
international action to strengthen the hands of the United States. 

M. J. FarRELLy. 
MIppLe TEMPLE, LONDON. 
VOL. XXVIII. 48 
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IS A «DECLARATION OF WAR” NECESSARY? 


Like many other problems which are unsettled in the domain 
of international law, the final rules which shall govern the incep- 
tion and maintenance of war have never been satisfactorily 
stated. Thus Phillimore says, there is no declaration required, 
a point which Calvo disputes. Both are re-inforced in their 
opinions by noted publicists, and both are clearly logical and 
convincing. 

Reviewing the positions of each, it is wise to follow the queries 
which the English writer suggests as a gauge or test of the 
truth. 

1. What was the practice of antiquity? 

2. What is the expression of the books? 

3. What is the practice of moderns? 

4. What is the reason of the thing? 

The answers to the first two propositions will not be conclusive. 
Undoubtedly with less enlightened peoples a declaration was 
unknown; just as certain is it that the Greeks and Romans 
recognized its utility. ‘‘ Hear, Jupiter! and thou Juno, and 
ye also, Gods of the Sky, of the earth and of hell,’’ cried the 
pater patrus, as he hurled his javelin across the border of the 
enemy’s territory. ‘‘I swear before you that this people is 
unjust and refuses to fulfill its obligations.”’ 

Such was the wonted challenge of the fecial priests at the 
frontier, and hostilities continued without this introduction were 
not characterized as ‘* war.”’ 

The custom has its weight as practiced by a nation which rose 
to a high degree of culture along the lines of ancient civilization, — 
but is far from rendering important assistance in settling the 
practicability or rightness of similar formalities at the present 
day. As for the books, it has been suggested already, that they 
are widely divergent. The authority of Phillimore and his justly 
revered Lord Stowell, together with Bynkershoeck, Heineccius 
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and many other moderns being against that of Gentilis, Grotius, 
Puppendorf, Heffter, Fiore and Wheaton. 

All these discuss the practical historical instances as well as 
the reason of the thing, but their very want of uniformity in 
arriving at conclusions, forces the inquirer to pursue his own 
course along the path they have already trod. 

What is the custom of modern times, what is the tendency of 
enlightened nations? Toward a declaration of war, undoubtedly. 
There are numerous instances during the age of Gustavus 
Adolphus and Louis XIV, of war commenced without formal 
declaration, as note the case of Frederic the Great’s invasion of 
Silesia in 1740; or the case of Great Britain in many instances. 
But against these it is well to mark the fact that both the recent 
Franco-Prussian and Russo-Turkish wars were initiated by proper 
and formal declarations. Also that there has been a growing 
tendency from the period of the war of the Spanish succession, 
and the Seven Years war, to the Crimean war, to do away with 
the principles upon which the usually logical Phillimore insists, 
even while noticing the growth in sentiment toward a declaration. 

International law is by no means a fixed quantity. It is con- 
stantly active, modifying and changing old rules here, and again 
adding to and completing others; precedents are valuable, but 
as in private law, the latter in time, if equally well put, carry | 
more weight. So in the field of the law of nations the course of 
a nationality of the present day in regard to the preliminaries of 
war are certain to carry more weight than the usage of a coun- 
try which in opposition to the views of its contemporary thinkers 
may have opened hostilities without a declaration. The science 
which has to do with the question of war is new in its develop- 
ment. Indeed, its strides have been great since the treaty of 
Paris, from which date Calvo marks a new understanding of 
this formal notice which bears some resemblance to a deputy’s 
summons. 

There is a long distance between the period when Bynkershock 
wrote, when war was generally commenced without the declara- 
tion called for by Grotius, Vattel and Wheaton, and the nine- 
teenth century, one age was crude and bloody, the other is 
approximately humane. Yet, strangely enough, the. great En- 
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glish scholar before alluded to, sides with the Dutch master in 
his argument adverse to a formal announcement of war declared, 
while impatiently impugning his sentiment regarding unnecessary 
cruelty in war. In the opinion of many, this is inconsistent, and 
to commence hostilities without a ‘‘ declaration ’’ is something 
of the nature of permitting yourself to kill your enemy when 
unarmed, or to hire an assassin to do so. Good enough doctrines 
perhaps for the age of Phillip of Spain are these, but bad for 
our times. 

Passing on therefore with cursory notice of the fact that a 
declaration, while it is in itself necessary, may be sufficient if made 
by either party, and noting in this connection the case of the | 
** Nayade’’ decided in England, which seems to correctly direct 
the party assailed that he may properly retalliate when once 
advised of the commencement of hostilities, we come to the rea- 
son of the thing. It has been truly argued that certain offenses 
against States properly call for a redress a vi et armis, also that 
force being used, it may properly be resisted, and all this with- 
out u declaration. That this is possible, aye, more, that it is 
natural to thus engage in feud and quarrel, is very true, but the 
same law which calls for a punishment and restitution in the case 
of its infraction, also seeks to bring its judgment on the head of 
the guilty, alone. This it is impossible to do, as between States, 
so inextricably are the interests of the citizen combined with 
those of the country to which he owes allegiance, until a certain 
formal notice has been given. For were it otherwise, the indi- 
vidual, who, it may be, is totally unaware of the conditions that 
have been brought about through the diplomacy of the foreign 
office, is made to suffer without knowing the why or the where- 
fore. Thusarises the first great reason for a declaration of war, 
viz., that without it neither enemies, friends or neutrals, can be 
properly forewarned in spite of press rumors and general excite- _ 
ment in the masses about them. An individual may be settled | 
temporarily amid a strange people for the purpose of developing 
commercial relations between his native land and the country of 
his sojourn; his business is entirely dependent upon a state of 
peace. The news reaching such a one’s ears that the port where 
he is located was besieged by the enemy’s fleet, although no 
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officia. notice had been given of such a possibility, would be suffi- 
cient to utterly destroy the business he had hoped to build up. 
Such an individual without friends or countrymen would be 
thrown into a predicament easily avoided if a declaration had 
been made. So, as to the friends and neutrals, the native is 
traveling afar, the neutral is planning some commercial enterprise 
that hostilities between neighbors must render ineffective; to 
each there is real tangible peril in an active warfare which has 
sprung up between combatants without warning or declaration. 
A suspension of actual hostilities would permit citizens of either 
nationality to return to their own flag, and it would permit neu- 
trals to revise their plans and adjust matters in such a way as to 
avoid suffering from the quarrel of others. 

Secondly, a declaration of war is of the greatest service to 
military men in actual army service. Even those most seriously 
questioning its advantages must confess that there is somewhere 
a line like that of Cxsar’s Rubicon which divides the state of 
peace from that of war. Some overt act must be made to change 
the normal conditions under which man exists, before the specter 
of war arises. This may come about by the rapid mobilization 
of troops, and throwing the same into the territory of the 
country with which there is a misunderstanding, besieging a city 
or town, violating such a treaty as provides for war in certain 
instances; in numerous ways, doubtless, but all of them more or 
less confused and unsatisfactory. Better a clear statement of 
fact, a rehearsal of injuries, though fancied, and a clear cut 
declaration of issue joined, which is to be settled by force and 
arms, than any such substitute. 

For with a knowledge that nothing offensive will be permitted 
until such a formality has been followed, the frontier officer may 
both refrain from entangling himself, and what is of far more 
consequence, in times when a hundred thousand lives may bear 
the penalty of a rash act, may desist from pursuing such a course 
as would irrevocably commit a nation to war. We have seen 
before that the citizen had reason to fear a conflict which is 
joined without warning. Is it less true of the soldier? From 
division commander to subaltern in charge of some Alpine 
eyrie overlooking the enemy’s territory, we have reason to 
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believe that the doctrine championed by Phillimore and his con- 
freres must be viewed with disapprobation and disgust. Respon- 

sibility is good, and is eagerly accepted when a man knows where 
~ he stands in war times, but to be placed where one’s action may 
be disavowed by Downing street or the Wilhelmstrasse, that is 
a different matter, such responsibility is not courted. 

Thirdly. Serious as the situation may become to the officer 
upon whose judgment such important events may turn, how much 
more serious is the outlook, as has been suggested before, if one 
views the status of affairs from the stand-point of a nation. 

Although the conditions of army service in the United States 
are such as to often place along such a frontier as the Mexican 
boundary, for instance, able and veteran soldiers well capacitated 
to deal with events, it can by no means prove equally practical 
for the continental nations of Europe to secure the protection 


of their frontiers in a similar manner. For across the ocean | 


the whole line which separates State from State, is bristling with 
entrenched camps and fortresses of almost impregnable strength. 
Some points are more exposed than others, it is true, but the 
whole frontier is but a line of defense, and one cannot always 
be sure that even in the more notable parts, the strongholds are 
held by men of the highest ability. 

Thus if war is to commence without a declaration, and is to 
take its inception from the moment when a contending State sees 
an opportunity for a telling blow, a question which might puzzle 
the most astute cabinet in Europe may perhaps be presented a 
very ordinary man for solution in a night. Certainly too large 
interests are at stake for the adoption of a doctrine which shall 
make such conditions possible. Not only life and treasure, but 
the very existence of nationalities depend thereupon, with re- 
sults which may affect the destinies of continents and the whole 
current of the world’s trade. 

Fourthly. M. A. Pillet argues most reasonably, that the 
very sense of loyalty between States should further call for a 


declaration of war. Others have maintained that there is no 


such loyalty upon which rights and duties depend. The learned 
professor shrewdly replies to such: ** After all could there be 
such a thing as international relations without honor, could civi- 
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lization itself exist unless a general law of honesty governed 
humanity?’’ And he goes on to intimate that just as certain 
ruses are condemned by the laws of war, the use of poison, ete., 
just soa war joined before an enemy has really sensed the 
intention of its rival, and while it remains totally unprepared, 
smacks somewhat of dishonorable method. 

Certainly these various arguments when joined, make out a 
strong case for a declaration of war. It is undoubtedly true 
that Phillimore and his school have innumerable cases to cite, 
from the wars of Elizabeth with Spain to the present century, 
in favor of the other theory, and that they can rightly also 
assert that no sovereign human authority has finally and con- 
clusively established the necessity of the formality for which 
we argue. 

But of what other generally recognized doctrine of the law 
of nations is this true? The councils of Berlin and Paris 
have seemingly lent great authority to certain questions which 
England as persistently combated, but after all, such councils 
are not the court of last resort. That sense of the eternal 
justice of things implanted in man’s heart by God, of which 
with his quickening conscience he seems to gain a clearer under- 
standing from generation to generation, is certainly the only 
guide to the absolute truth and the finished and complete law 
which rests in the bosom of Deity. 

This sense, this apprehension of the truth in the minor matter 
which has to do with the inception of war, seems at present to 
point to a clearly defined declaration which shall somewhat 
atone for what many are pleased to call the barbarities of 
warfare. 


DanieEL CHAuNCcEY BREWER. 
113 DEVONSHIRE STREET, BOSTON. 
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NOTES. 


Tue American Bar Association. — The seventeenth annual meeting 
was held at Saratoga Springs, on the 22d, 23d and 24th of August 
last. The number of members registered was one hundred and thirty- 
four, and some were in attendance who failed to register. The registered 
members represented all the States east of the Mississippi river with 
the exception of North Carolina, Kentucky, Tennessee and Mississippi. 
Of the States west of the Mississippi, Iowa, Missouri, Colorado and 
Texas were represented. Although the convention was held in New 
York, the number of members registered from that State was compara- 
tively small. Pennsylvania bad an equal number; and Illinois, Ohio, 
Michigan, Georgia, Maryland, New Jersey and Massachusetts each had 
a good representation. Doubtless the fact that New York has a large 
State bar association and also a large city bar association in New York 
City, accounts in part for the lack of interest shown by the lawyers 
of New York in the American Bar Association, whose meetings have 
been held for the most part within that State. 

The meeting this year was of unusual interest. It was a matter of 
great and universal regret, however, that Judge Cooley was unable by 
reason of illness to be present and read his address as president. 
The concluding part of the address is printed in this number of the 
Review. It met the cordial commendation, and received the hearty 
applause of all the members. The New York Times in a long editorial 
article upon this address, doubtless expressed the sentiment of all or 
nearly all native born Americans, saying : — 


No thoughtful American, we think, can read Judge Cooley’s address to the 
bar association at Saratoga without coming to the conclusion that the author 
chose precisely the most important topic that can just now engage the atten- 
tion of American lawyers, or indeed, of American laymen. The subject of the 
address was the duty which lay upon lawyers to uphold the law and to discour- 


age and help to punish any infractions of it whatever, no matter upon what 


pretenses they might be excused. This is really a duty that rests equally upon 
all citizens. In respect to lynching, things are no worse than they have always 
been. In respect to riot they are worse. It is to be feared that this degenera- 
tion is to be charged to the account of ‘‘labor.’? When ‘‘ labor leaders” go to 
the governor of a State, as they did to a governor of this State, and induce him 
to recommend a modification of the laws against conspiracy, in the interest of 
strikers, so that they may safely bully and frighten non-striking workingmen, so 
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long as they refrain from physical force; or when they can induce a governor to 
take sides with riot and protest against the suppression of it, as they did with 
that miserable wretch, the governor of Illinois, then it really does seem as if 
the American spirit of respect for law were degenerating. It is all the more 
necessary to uphold it, because there is such an increasing number of foreigners 
who have no respect for law, or for anything else except visible physical force 
and who are in need of being taught. If the people will not obey the laws 
the people make, that is an end of government by the people. Judge Cooley 
has earned the public gratitude by his denunciation of the spirit of lawlessness 
and his exhortation to his countrymen to abide the law. 


In the absence of Judge Cooley, Judge Samuel F. Hunt, of Ohio, 
most admirably presided and read the president’s address. The reading 
of this address and the transaction of routine business occupied the 
morning of the firstday. In the evening Hampton L. Carson, Esq., of 
Pennsylvania, read an interesting paper on ‘‘ Great Dissenting Opin- 
ions.’” The style of it was admirable and his reading felicitous. ‘This 
was followed by a paper by Charles Claflin Allen, Esq., of Missouri, on 
‘‘ Injunction and Organized Labor.’’ This was an ably written paper 
upon which the writer must have expended a vast amount of labor. 
His conclusion that some of the courts in some recent cases had unwar- 
rantably extended the equitable function of injunction, provoked much 
criticism ; and the paper was much discussed at subsequent meetings 
of the association. 

The second day of the convention opened with the annual address by 
Moorfield Storey, Esq., of Massachusetts. This thoughtful and strong, 
though somewhat pessimistic, address, is published in this number of 
the Review. 

The section of the association on Legal Education held its sessions 
in the afternoons of each day. The papers were all of great value and 
interest. The following is a list of the papers: — 

The Chairman’s Address by Henry Wade Rogers, president of the 
Northwestern University, Evanston, Ill. ; a paper by John F. Dillon, of 
New York, on ‘‘ The True Professional Ideal;’’ a paper by John D. 
Lawson, of the University of Missouri, St. Louis, on ‘‘ The Standards 
of Legal Education in the West; ’’ a paper by Simeon E. Baldwin, of 
Yale University, New Haven, Conn., on ‘‘ Law School Libraries and 
Howto Use Them ;’’ a paper by Woodrow Wilson, of Princeton College, 
Princeton, N. J., on ‘* Legal Training for Undergraduates ; ’’ a paper by 
John Henry Wigmore, of the Northern University, Evanston, Ill., on 
‘*Orthodox Legal Training ;’’ a paper by Edmund Wetmore, of New 
York, on ‘* Some of the Limitations and Requirements of Legal Educa- 
tion in the United States;’’ a paper by Wm. A. Keener, of Columbia 
College, New York, on ‘‘ The Inductive Method in Legal Education.”’ 
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Of these we are able to present to our readers in this number of the 
Review the papers of Judge Dillon and Professor Keener. Very inter- 
esting discussions followed the reading of these papers, and we may 
publish some parts of these discussions in the Review hereafter. 

The by-laws of the association were amended so as to provide for the 
formation of a new section on Patent Laws, which was accordingly 
organized. 

Lyman D. Brewster, chairman of the committee on Uniform State 
Laws, reported that during the past year commissions on Uniformity of 
Legislation have been appointed in the States of Iowa, Virginia and 
South Carolina, making, with those that had previously acted, twenty- 
two States that have appointed commissions. It is expected that at 
least ten additional States will take similar action when their legislatures 
meet. 

A committee was appointed to investigate into and recommend 
changes in the present system of law reporting. J. Newton Fiero, of 
Albany, was made chairman of the committee. 

The Jurisprudence and Law Reform committee was instructed to in- 
quire into the workings of the Anti-Trust law and present a succinct 
history of it at the next meeting, with pertinent comments. 

The General Council consisting of one member from each State was 
elected as follows: Alabama, D. S. Troy; Arkansas, M. M. Cohn; Cali- 
fornia, Jas. A. Gibson ; Colorado, Hugh Butler ; Connecticut, Augustus 
H. Fenn; Delaware, Ignatius C. Grubb; District of Columbia, Samuel 
R. Bond; Florida, Benjamin 8S. Liddon; Georgia, Geo. A. Mercer; 
Idaho, Henry Stuart Gregory; Illinois, H. W. Rogers; Indian Terri- 
tory, J. W. McLoud; Indiana, R. S. Taylor; Iowa, A. J. McCrary; 
Kansas, John D. Milliken ; Kentucky, W. A. Sudduth ; Louisiana, Felix 
P. Poché; Maine, A. A. Strout; Maryland, J. T. Mason, R.; Massa- 
chusetts, Leonard A. Jones; Michigan, George P. Wanty ; Minnesota, 
Reuben C. Benton; Mississippi, R. H. Thompson; Missouri, Shepard 
Barclay; Montana, Wilbur F. Sanders; Nebraska, James M. Wool- 
worth; New Hampshire, Joseph W. Fellows; New Jersey, R. Wayne 
Parker; New York, William H. Robertson; North Carolina, John L. 
Bridges ; North Dakota, Burke Corbet ; Ohio, John J. Hall; Oklahoma, 
John T. Dille ; Oregon, Charles H. Carey ; Pennsylvania, Richard Vaux; 
Rhode Island, Amasa M. Eaton; South Carolina, Clarence S. Nettles ; 
South Dakota, J. W. Wright; Tennessee, J. M. Dickinson; Texas, J. 
Z. H. Scott; Utah Territory, Richard B. Shepard; Vermont, S. C. 
Shurtleff; Virginia, Jas. Lyons; Washington, Chas. E. Shepard ; West 
Virginia, J. B. Sommerville; Wisconsin, Wm. H. Seaman; Wyoming, 
Willis Van Devanter. 
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Leonard A. Jones of Massachusetts was chosen chairman of the 
council. The council reported the nominations of officers for the next 
year as follows: James C. Carter of New York for president, and all 
the other officers were named for re-election. They are: John Hinkley 
of Baltimore, secretary ; Francis Rawle of Philadelphia, treasurer ; and 
George A. Mercer of Georgia, Alfred Hemenway of Massachusetts and 
Bradley G. Schley of Wisconsin members of the executive committee. 
These officers were elected unanimously. 

The annual banquet was held at the Grand Union Hotel on the even- 
ing of the last day of the convention. Edmund Wetmore, Esq., of New 
York, officiated as toast-master. 

A meeting of the Conference of State Commissioners for the Promo- 
tion of Uniformity of Legislation in the United States was held at the 
Grand Union Hotel on the days of the bar association meetings. 

Srrike’’ Lirerature.— The recent railway strike has provoked 
the usual crop of periodical literature, good, bad and indifferent. One 
of the best contributions on the subject which we have seen is furnished 
by Mr. David McGregor Means, a member of the legal profession. He 
has rendered a service to the public in printing two sections of the 
Revised Statutes of the United States under which the president acted 
when calling into activity the regular army, and we have reproduced 
them elsewhere in these notes, using his italics. So far as he deals with 
the other legal aspects of the affair, he takes the very positions taken 
by us in our last number.1_ He makes it especially clear that it lies 
outside the domain of government to prescribe, by the decisions of 
boards of arbitration or otherwise, the contracts which men shall make, 
or refuse to make, in the conduct of their own private business. We 
are especially indebted to his article for bringing to the attention of the 
American public the following observations, submitted by the Duke of 
Devonshire in behalf of certain members of the Royal Commission on 
Labor, which has recently concluded its prolonged and elaborate inves- 
tigations :— 

To examine this question, it is desirable, in the first place, to point out what 
the State cannot do according to the ordinary principles accepted in this 
country. It seems to be obvious that the State cannot compel either individuals 
or bodies of men to enter into agreements, and that the State cannot compel 
employers to give employment or workmen to do work upon terms which they 
do not respectively accept. Inasmuch as strikes and lockouts are, in practice, 
the assertion of these essential liberties on the part of the employers and work- 
men, it is clear that the State cannot prohibit acts of this kind and compel the 
parties to resort to tribunals of any sort instead. It was suggested in the evi- 


1 28 Am. Law Rev. 595, 630, e¢ seq. 
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dence that strikes and lockouts should be illegal and punishable in cases where 
arbitration had not first been resorted to. But it seems, for the reasons just 
given, that it is impossible to make strikes or lockouts illegal and punishable 
in any case, leaving out of consideration such exceptional cases as those of the 
army or navy, or certain cases especially provided for by legislation, where a 
sudden strike in breach of contract may involve actual danger to the public, 
Generally speaking, it may be laid down that the State cannot compel parties 
to submit to arbitration matters upon which they have a perfect right to take 
their own line, and it cannot compel either employés or workmen to carry out, 
by way of specific performance, an award as to wages or other terms of service, 
For these reasons the Royal Commission on Trade Unions of 1867 appears to 
have decided rightly (while warmly advocating the extension of voluntary arbi- 
tration) that no ‘‘ system of compulsory arbitration ’’ is practicable. 


Tae AUTHORITY UNDER WHICH THE PRESIDENT ACTED IN MAKING UsE 
OF THE ARMY IN THE Recent Strike. — When President Cleveland 
called out the army to put an end to the recent strike so far as it oper- 
ated to obstruct interstate commerce, the transit of the United States 
mails, and the process of the courts of the United States, the govern- 
ors of three States protested, and the ignorant rabble-babble press, in 
various parts of the country, declared that the president had acted 
without precedent. We pointed out in our last issue that he had the 
best of precedents, that of the action of President Lincoln in 1861, 
when, in his proclamation calling for 75,000 volunteers to serve for three 
months, the object of taking such action was declared to be, as we now 
remember it, to repossess the United States of the forts, arsenals, dock 
yards and other properties seized by the insurgents, and to enforce the 
laws of the Union within certain insurrectionary districts. Aside from 
this, it will be remembered that when Governor Altgeld, of Illinois, 
telegraphed to the president his long and untruthful statement of affairs 
in his State, protesting against the use of Federal troops therein, the 
president replied, in substance, that he was acting under the authority 
of law. That reply should have directed the editors, assuming that 
they really intend to perform the office of guiding and directing public 
opinion, to the terms of the statute under which the president acted, or 


the Revised Statutes of the United States :— 


Src. 5928. Whenever, by reason of unlawful obstructions, combinations, or 
assemblages of persons, or rebellion against the authority of the government 
of the United States, it shall become impracticable, in the judgment of the presi- 
dent, to enforce, by the ordinary course of judicial proceedings, the laws of the 
United States within any State or territory, it shall be lawful for the president 
to call forth the militia of any or all the States, and to employ such parts of the 


professed to act. That statute consists of the following two sections of 
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land and naval forces of the United States as he may deem necessary to enforce 
the faithful execution of the laws of the United States, or to suppress such re- 
bellion, in whatever State or territory thereof the laws of the United States may 
be forcibly opposed, or the execution thereof forcibly obstructed. 

Sec. 5299. Whenever insurrection, domestic violence, unlawful combinations, 
or conspiracies in any State so obstructs or hinders the execution of the laws 
thereof, and of the United States, as to deprive any portion or class of the peo- 
ple of such State of any of the rights, privileges or immunities, or protection 
named in the constitution and secured by the laws for the protection of such 
rights, privileges, or immunities, and the constituted authorities of such State are 
unable to protect, or, from any cause, fail in or refuse protection of the people in 
such rights, such facts shall be deemed a denial by such State of the equal pro- 
tection of the laws to which they are entitled under the constitution of the 
United States; and in all such cases, or whenever any such insurrection, vio- 
lence, unlawful combination or conspiracy, opposes or obstructs the laws of the 
United States, or the due execution thereof, or impedes or obstructs the due 
course of justice under the same, it shall be lawful for the president, and tt shall 
be his duty, to take such measures, by the employment of the militia or the land and 
naval forces of the United States, or of either, or by other means, as he may deem 
necessary, for the suppression of such insurrection, domestic violence or com- 
binations. 


It will be perceived that the first of the above sections declares that 
it shall be lawful for the president, and that the second declares that it 
shall be his duty to make use of the land and naval forces for the pur- 
poses named. This statute furnishes a complete justification for the 
president’s action, and renders any debate about precedents merely non- 
sensical ; since an executive officer requires no precedent where there is 
a distinct statutory command. The law-abiding people of the United 
States ought to be thankful, and they are indeed thankful, that in such 
an emergency they had in the presidential office a man who had the 
courage to do his duty as commanded by the legislature, and to do it 
promptly and effectually. Imagine the calamities that might have 
attended the insurrection if the presidential office had been filled by an 
Altgeld, a Waite, a Pennoyer, or some other blatherskite politician. 


Tue Western Union TELEGRAPH ComMPANY AS AN ACCOMPLICE OF 
Dess. — Public attention ought to be drawn to the part played by the 
Western Union Telegraph Company during the recent railway strike. 
Debs, the organizer of that vast conspiracy against the commerce of 
the country, employed the Western Union Telegraph Company as his 
means of communication between himself and his lieutenants, and he is 
said to have paid that company for its services as much as $500 a day. 
Over its wires he launched his unlawful and criminal orders in every 
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direction, commanding his lieutenants not merely to quit their employ. 
ments, but to ‘‘ tie up’’ trains, and even to provide themselves with 
fire-arms,— which could only mean with arms to resist the constituted 
authorities. It is a familiar principle of the law that in misdemeanors 
there are no accessories, but all are principals. If, therefore, Debs or 
any of his lieutenants committed a criminal act in ordering any act to 
be done, by means of an open telegram sent over the wires of the West- 
ern Union Telegraph Company, that corporation became liable as 
principal, for the commission of the same crime; and the circumstance 
that it acted from a lower motive than that which animated Debs and 
his co-conspirators, from the motive which the lawyers describe as 
lucrt causd, cannot in any sense operate to exonerate it. It may not 
be guilty of being a member of a criminal conspiracy, as has been 
suggested ; because, in order to make a conspiracy, there must be a 
participation in a common agreement and in a common design; and 
there was no common agreement and common design between Debs 
and his gang on the one side and the Western Union Telegraph Com- 
pany on the other,— the design of the latter being merely to put money 
into its treasury, no matter what evil might thereby happen to others. 
It seems to be clear, upon elementary principles, that not only in a 
moral, but also in a legal sense the Western Union Telegraph Company 
is just as guilty as Debs or any of his lieutenants of any crime com- 
mitted by him or any of them by means of the facilities which it 
knowingly afforded them for the accomplishing of their criminal 
purposes. The dispatches sent by them were not in cipher, and if 
they were, this very circumstance was sufficient to charge the 
company with a knowledge of their general import. But they were 
generally written by means of typewriters in plain English, and their 
criminal nature was apparent on their face. The law in respect both 
to the civil liability of a corporation for torts and to its indictability for 
crimes has advanced very much within recent years.! It is settled that 
it can be indicted for the public nuisance of obstructing a public high- 
way,” and on the same principle, why is it not indictable for the statu- 
tory offense of obstructing the United States mails? We can imagine 
no sound doctrine that will exonerate the Western Union Telegraph 
Company from responsibility for its criminal participation in the recent 
railway strike, except the vague idea which floats in the minds of many 
prosecuting officers and judges, that great corporations are, in some 
way or other, above the law which is applicable to ordinary persons. 
We say that the doctrine which makes them ‘‘ persons”’ within the 


1 See 28 Am. Law Rev., p. 380, et seg. 


2 Jbdid., p. 381, and cases cited. 
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meaning of statutes and constitutional provisions granting rights, such 
as the statute regulating the jurisdiction of the circuit courts of the 
United States founded on diverse citizenship, such also as the Four- 
teenth Amendment, such also as the statutes giving remedies by attach- 
ment,— with all which illustrations lawyers are familiar, — ought 
equally to make them ‘‘ persons’’ within the meaning of criminal 
statutes, where those statutes can as well be applied to them as to 
individuals. They cannot, it is true, be imprisoned, but they can be 
fined ; and in the case on which we are counting, the guilty corporation 
ought to be obliged to disgorge by way of fines to the public, some of 
the money which it realized for performing the service of transmitting 
the criminal dispatches. 

So far as these criminal dispatches operated to damage individuals or 
corporations, it is unquestionably liable to respond in damages therefor. 
The Supreme Court of the United States, concurring with many English 
and American courts, has lately held that the person is answerable in 
damages who maliciously procures another to break his contract with a 
third person. On elementary principles of law all who knowingly assist 
in the furtherance of such an act are civilly liable as principals. Under 
this principle the Western Union Telegraph Company reudered itseif 
liable in damages equally with Debs to every railroad company which 
was damaged by reason of its employés striking and quitting its service 
in obedience to an order from Debs transmitted knowingly by the 
Western Union Telegraph Company.! 

Opposed to this is the consideration that a telegraph company cannot, 
from the nature of the services which it assumes to render for the 
public, constitute itself a censor of the dispatches tendered to it for 
transmission. That is, no doubt, true within reasonable limits; but we 
do not understand that the principle extends so far as to excuse it for 
transmitting dispatches commanding or advising acts which are plainly 
unlawful or criminal. Suppose that Debs had tendered to it a dispatch 
commanding one of his lieutenants to burn a railway bridge, or murder 
a railway official, would there have been any legal excuse for transmitting 
it? It may be said that this is putting an extreme case. It is merely 
illustrating the rule that a telegraph company does a criminal act when- 
ever it transmits a dispatch which commands or advises the doing of a 
criminal act, and this without reference to the grade or degree of the 
crime. At all events the question whether this great corporation can 
make money by assisting the authors of such a public calamity, ought 
to be decided in the judicial courts. If the law is in such a state that 


1 See the cases cited, 28 Am. Law Rev. 383. 
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it can, then that fact affords another argument why Congress should, 
under its right reserved by contract with that company, take possession 
of its lines and operate them as a part of the post-office department, 
It ought to be added that that corporation not only assisted in the spread 
of the public calamity, but made the calamity itself a means of advanc- 
ing its rates and charging the public higher and more extortionate rate 
for services rendered. As soon as the mails between the Pacific Coast 
and the eastern States were interrupted by the strike, it advanced its 
rates for transmitting money by telegraph; and it would astonish a per- 
son residing in Europe to be told that the writer actually paid $2.50, 
or 5 per cent, for transmitting $50 from San Francisco to Chicago, 
through its agency, a service which would have been rendered in 
Europe over international lines at one-third the cost. Surely the 
Americans are a corporation-ridden people. 


Tae Late Water Puetps.—The career of this distin- 
guished lawyer and politician affords an example of what can be 
accomplished where wealth is conjoined to an active temperament and 
a liberal education. The fact that his father had plenty of money did 
not prevent him from winning many honors at Yale, and from standing 
second in his class at the graduation in 1860, nor from reading the 
valedictory of the Columbian College Law School in 1863. Entering 
the practice, his unquestioned talents, conjoined no doubt to the wealth 
and influence of his father, made him the attorney of a railroad company 
and of a trust company before reaching the age of thirty. At the 
same time he had the honor of an appointment to a judgeship offered 
him by Governor Fenton, of New York. He served three times in 
Congress, where he proved himself to be a ready debater, and a stirring, 
if not an influential member. He took the position in Congress that the 
so-called Civil Rights Bill was unconstitutional, and voted against it with 
the Democrats, which vote is said to have cost him his re-election; but 
his judgment as a lawyer was finally vindicated by a decision of the 
Supreme Court of the United States. He was appointed as our Minister 
to Austria by President Garfield in 1881, but resigned that office on the 
change of administration which followed the assassination of General 
Garfield. His principal distinction was, no doubt, the part which he 
took as one of our commissioners in the diplomatic conference at Berlin 
which settled, for a time at least, the controversies which had arisen 
between the Germans, British and Americans in regard to the influence 
of the respective nations in Samoa. Toward the close of his life, he had 
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the honor of being appointed a judge of the Court of Errors of New 
Jersey. His career seems finally to have been degraded by the usual 
effect of excessive wealth; for much of the time of his last years was 
consumed in bestowing an almost princely hospitality upon the nobility 
of foreign countries. 


Tue Rererence Evit. — Harper’s Weekly, in its issue of August 
11th, has a short editorial under this caption in which it starts out by 
saying: ‘* One of the evils which should be put an end to by the Con- 
stitutional Convention is that involved in the appointment of referees 
in causes pending before our courts.’’ The editorial then goes on and 
describes the corruption into which the system is degenerating: con- 

sisting of elective judges paying their political debts by appointing as 

referees lawyers who assist them in their campaigns, or what is 

worse, the callow sons of influential personages. Harper’s Weekly de- 

scribes the growth of the corruption attending refereeships in New 

York City, and says: ‘‘ The evil practice grew, until now the patronage 

of referenceships is worth to a dishonest judge many times more than 

the large assessment which Tammany charges for a judicial nomina~- 
tion.’” It concludes by saying: ‘‘ The reference and the referee are 
such blots on our judicial system that the Constitutional Convention 
ought to provide for their final extinction.’’ 

This editorial probably does not overdraw the evils which have grown 
up around the referee system in the city of New York; but its conclu- 
sion that that system ought to be finally extinguished is, nevertheless, 
anon sequitur. Still less force is there in the view that the evil is one 
which should be dealt with in the organiclaw. Indeed, this latter view 
is a concession to the modern tendency, against which judicious jour- 
nals of the character of Harper’s Weekly have so often protested, that 
of trying to put all sorts of needful legislation into the constitution of 
the State, under the theory that if a law can be got into the constitution 
it will not have to be ‘‘ tested,’’ so to speak, in the courts, and will be, 
somehow or other, a better law than a mere act of the legislature. 
There is no abuse connected with the referee system with which the 
legislature is not entirely competent to deal. No matter how flagrant 
those abuses have become, the way to suppress them is not to abolish 
the system. The elective judges in New York City notoriously buy 
their offices of Tammany Hall, just as the police captains do. The 
corruption of the referee system is undoubtedly one of the means de- 
vised by them to recoup themselves for what they have paid Tammany 
for their offices. Such being the naked and appalling fact, any argu- 
VOL. XXVIII. 49 
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ment in favor of curing the evil by abolishing references and referees 
might just as well consist of an argument to cure it by abolishing courts 
and judges. It was from an early day the practice of the English 
court of Chancery to refer cases to masters in chancery to take the 
evidence upon the issues, to take and state accounts required to be 
taken and stated as the foundation of decrees, and to make sales of 
property in the execution of the process of the court. This practice 
has been adopted in the courts of the United States sitting in equity; 
it exists in those States having separate courts of chancery; and the 
referee system in the code States is merely a statutory adaptation of it, 
Although the system is always attended with abuses, in England as 
much as in this country, no means have been found to get rid of it. 
The reason is that to get rid of it would necessarily throw upon the 
judges, all the vast details discharged by these quasi-judicial officers, 
and would require a great increase in the judicial force, — a measure 
to which the people would not submit. 

Another consideration is that the salary of the judge is paid out of 
the public treasury, while the compensation of the referee is taxed as 
costs and paid by one or both of the parties. Upon any question of 
the propriety of abolishing the referee system and devolving the work 
of the referees upon the judges, the question would hence arise whether 
the people ought to pay the costs of this species of work, or whether 
the unsuccessful litigant ought to pay it. Single cases are recalled 
which have occupied the faithful labor and attention of a capable referee 
a year or more. To impose this work upon the judge of the court 
would work insufferable prejudice to other suitors therein. Aside from 
this, there are great conveniences connected with the hearing of a 
cause before a referee, consisting of the flexibility with which the hear- 
ing proceeds, and the ease with which postponements can be procured 
on account of unexpected circumstances, such as the sickness or neces- 
sary absence of parties or witness, or the necessary absence of counsel 
in attending to other duties. These interruptions could not take place 
in a hearing in court without prejudice to other business, and that is 
one of the reasons why busy lawyers favor referees in cases where a 
great many witnesses are to be examined. 

There is one evil connected with the referee system which is profound, 


and which can only be eradicated by the appointment of official referees 


having salaries provided and paid by the State. That evil lies in the 
fact that a referee, whose compensation is generally paid by the unsuc- 
cessful party, is under the constant temptation to advise a judgment 
against the party best able to pay it. To suppose that this temptation 
does not operate, consciously or unconsciously, to bias the findings of 
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referees is to attribute too much perfection to human nature. It is 
notorious that the judgments of justices of the peace are biased by 
such considerations. We knew an old justice who was said to have 
pursued the habit of deciding against the more contentious party, 
because he was more likely than the other to appeal from the decision, | 
which would give the justice fifty cents extra for taking the appeal 
bond. 

Speaking of the corruption of the referee system in New York City, 
the writer of this note distinctly remembers being in the director’s room 
of one of the largest banks of that city a few years ago when the attor- 
ney of the bank walked in. The president said to him, in a business- 
like way: ‘* Well, Mr. Attorney, what can I do for you this morning?”’ 
The reply was: ‘‘ I came to inquire whether Mr. So-and-So will do for 
a referee in that case.’’ The quick response was: ‘‘O, yes; I talked 
with his father-in-law about it last night.’’ 


JUDICIAL Promotions THE E1gHTH Feperat Crrcurr.— Congress 
having passed an act to relieve the press of business in the Eighth Fed- 
eral Circuit by adding a third circuit judge, the president, as was 
generally expected, at least at St. Louis, promoted to the new office, 
Hon. Amos M. Thayer, the district judge for the Eastern District of 
Missouri. This promotion has met with the unqualified approval of the 
bar. Eighteen years ago Judge Thayer commenced his judicial career 
as judge of the Circuit Court of the State of Missouri for the Eighth 
Judicial Circuit, consisting of the city of St. Louis. He was one of the 
five circuit judges of that circuit. So satisfactory was his discharge of 
his official duties, both to the bar and to the public, that he was re-elected 
at the close of his term by a majority (as we now recall it) of more than 
5,000. When that judicial veteran, Hon. Samuel Treat, retired from the 
office of Federal district judge for the Eastern District of Missouri, a 
spontaneous request on the part of the bench and bar of that district 
was made for the appointment of Judge Thayer to the vacancy, and the 
appointment was accordingly made. Judge Thayer’s services upon the 
Federal bench were as satisfactory as his services upon the State bench 
had been. Though in his new field of duty he was called upon to deal 
with a new class of questions, those involved in the complications of our 
dual form of government, yet his habits of study and thought enabled 
him to master those questions as fast as they arose; and his opinions, 
printed in the Federal Reporter, have done credit to himself and to the 
Federal bench. He loves the work of administering justice, presides 
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with dignity and firmness, and yet with urbanity, and bestows laborious 
attention upon every new question submitted to him for decision. 

The vacancy caused by his promotion was filled by the appointment 
of H. S. Priest, Esq., of the St. Louis bar. Judge Priest isin the prime 
of life, not much above forty. He was admitted to the bar in 1873, 
He is one of the very best lawyers in Missouri. He was one of those 
rare lawyers that never presented a weak or untenable proposition to a 
court. Knowing this, the judges always listened to him with attention, 
expecting to be substantially aided by his argument in their decision of 
the case; and in this expectation they were never disappointed. His 
briefs were always learned and thorough, and never failed to aid the 
judges in their work. In short, he is a real lawyer, an entire gentleman, 
and his mind is essentially just. His appointment is the subject of 
general congratulation among the bar of that district. The only criti- 
cism which we have heard upon it has been advanced by some of the 
sand-lot newspapers, based upon the ground that he is what is called 
a ‘* railroad lawyer.’’ He was for many years in the attorney’s office 
of the Wabash Railroad Company, and at the time of his appointment 
was the general attorney of the Missouri Pacific Railway Company at 
St. Louis; but he was also engaged in an extensive and lucrative private 
practice as a member of one of the leading law firms of this city. The 
general rule, no doubt, is that long service as an attorney for a railroad 
company is apt to create the settled habit of thinking on one side of the 
questions which arise in litigations with such companies, and to that 
extent it forms an objection to promoting a railroad attorney to the 
bench. But while the force of this objection is admitted, the prop- 
osition that to have been a railway attorney disqualifies one for a seat 
on the judicial bench, especially for a permanent seat where the judge is 
independent of extraneous influences, is scarcely worthy of discussion 
in a law journal. Railroad companies have a great deal of litigation. 
A great many people are killed and injured in their service and in the 
operation of their roads. They are able to pay damages; the popular 
prejudice runs so strongly against them that they seldom get a verdict 
where a case is submitted to a jury; their treasuries are consequently 
raided by all sorts of dead-beat and blackmailing litigation; and of 


course they are obliged to employ attorneys to defend such litigation. . 


Such being their situation, we suppose that it is not necessary to argue 
to lawyers that they are entitled to have attorneys ; that there is nothing 
criminal or unprofessional in a lawyer being their attorney; and that 
nothing in the fact of his having rendered such a service disqualifies him 
from doing justice as a judge between a railroad company and an ordi- 
nary citizen. If we represented the plaintiff in a meritorious damage 
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suit, we would rather submit it to Judge Priest on its merits than to 
some of the judges of the State courts who are elected by demagague 
methods. 


Tue IniTiaTIvVE AND REFERENDUM.— A learned correspondent, refer- 
ring to our note on this subject in our last issue,’ says: ‘‘ You give 
so much needed information as to what is meant by the Initiative and 
Referendum, so often referred to in Populist platforms. But it seems 
to me you omit in your explanation the meaning of one of the terms, 
and that itis a subject worthy of a fuller statement than you have made, 
and which you ought to make in a future number. The Initiative, asI 
understand it, is a means by which a certain proportion of the people 
can require the introduction of a proposed law, and its submission to a 
vote of the people; the submission, of course, coming under the head 
of the Referendum. For instance, should the State of Kansas decide in 
favor of the Initiative and Referendum, and provide that any law peti- 
tioned for by one-fifth of the voters, should be submitted to a vote of 
the people, and if carried by a majority vote, it should then be enacted 
into a law; and one-fifth of the voters should petition for a law provid- 
ing for State ownership of railroads, they could have the voters decide 
whether or not the majority desired such a law; and a majority vote in 
favor would be a valid mandate to the legislature of the State. Ido 
not understand, further, that it has been proposed seriously that all 
laws should be referred to a vote of the people; but only those involv- 
ing some new or contested principle.” 

The explanation of our learned correspondent no doubt conveys a 
more accurate idea of what the Populists mean by the Initiative and 
Referendum, than was conveyed by our attempted explanation of it. 
But his is not the only theory of it. There is one theory, held no doubt 
by a smaller number and by few really judicious persons, which, plac- 
ing the Initiative either with the legislature or the people, requires a 
Referendum in all cases. This theory is so obviously impracticable that 
it will scarcely be adopted in any State in our day; though, as sug- 
gested by us in our article above referred to, it is continually resorted 
to in what are called Local Option Laws, Fence Laws, and in some other 
cases. The Initiative, as described by our learned correspondent, is 
nothing more than the right of petition, but with the additional feature 
that when the petition is made by a certain percentage of the electors, 
it shall be obligatory upon the legislature to propose the law to the 
people. It may be added that no reason is perceived why such a peti- 


1 28 Am. Law Rev. 606. 
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tion should be made to the legislature. It might just as well be made 


to the governor or secretary of State when the legislature is not in 
session. 


Lerrer or Mr. Justice Frecp To THE JupGes or THE Ninta Crrcurr, 
AND TO THE Bencu AND Bar or Catirornia.— It having been given out 
that it was the purpose of the chief justice of the United States to trans- 
fer Mr. Justice Field, at his own request, from the Ninth to the Second 
Federal Circuit, on account of his great age and the long distance of 
the Ninth Circuit from the seat of the Supreme Court at Washington, 
the judges of that circuit, the justices of the Supreme Bench of Cali- 
fornia, and the members of the bar of the last named court, united in a 


letter earnestly requesting him to remain attached to the Ninth Circuit; 
which letter called forth the following reply : — 


WasuinGTon, D. C., June 28, 1894, 

To the Judges of the Circuit Court of the United States for the Ninth Circuit; 
to the District Judges of the United States for the districts within the Ninth 
Circuit; to the Justices of the Supreme Court of California, and to the members 
of the bar of the Supreme Court of California — HONORABLE JUDGES AND GEN- 
TLEMEN: Your letter on the subject of a possible acceptance by me of a trans- 
fer to the New York circuit in the re-assignment of judges among the several 
circuits was so filled to overflowing with earnest expressions of personal kind- 
ness and was so extravagant in its estimate of my public services that I cannot 
find the words which would fitly express the feelings it inspired. It recalled 
vividly to my mind the early and formative period of the history of our beloved 
State when it was my great privilege to aid as a legislator in the shaping of her 
laws at the first session after her admission into the Union; and the years a 
little later on, when, as a member of her highest court, I took an active part in 
applying the principles of law to new and novel conditions in decisions of vital 
importance to the future of her people. I find much satisfaction in the reflec- 
tion that most of the work I then did has stood the test of time and has contrib- 
uted somewhat to the stability and prosperity of the State. 

Since then I have served thirty-one years on the Supreme Bench of the na- 
tion, during all which time I have presided in the Ninth Circuit. I am gratified 
at your assurances that in this broader field I have not disappointed the expec- 
tations of my California friends. 

The tender to me by the court of an assignment to the New York circuit, 
accompanied as it was by urgent solicitations from prominent and representa- 
tive members of the New York bar to accept it, made a strong impression on 
me, but not strong enough to break the cherished ties which bind me to Cali- 
fornia, and which have been the growth of forty-five years. It was an alluring 
suggestion—that I be the presiding justice in the circuit composed of my 
native State of Connecticut and of New York, where I studied and practiced my 
profession; and its proximity to Washington offered me relief from the long 
journey between California and Washington, which, in going both ways, covers 
6,000 miles. 
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But it required no effort on my part to decline the proffered exchange; on 
the contrary, its acceptance would have required a sacrifice of my feelings which 
I found I could not even seriously contemplate. I shall remain in the Pacific 
Coast circuit. My home will continue to be in California, where it will be 
a pleasure to pass as much of my time as my Washington duties and the state of 
my health will permit. 

In the long array of goodly names appended to the letter before me — both of 
judges and members of the bar —I miss, with a feeling of sadness, those of 
some of my oldest and most cherished friends; but I find others of a new gen- 
eration, who have already shown themselves worthy to succeed them and who 
will maintain the high reputation the judiciary and the bar of our State have 
always enjoyed. 

Be assured, gentlemen, that while life lasts, among its chief pleasures will 
be the knowledge your letter gives me that I have not only your good opinion, 
but your friendship, and the certainty of a kindly welcome when circumstances 
allow us to meet. 

I extend to you, one and all, a hearty return for all that your letter expresses 
and implies of kind consideration and sincere regard. I am very sincerely 
yours, 

STEPHEN J. 


Wuat THE GOVERNMENT CAN DO IN THE Way oF Protectine Ram- 
way LaBorers.—It does not follow, from the conclusion that it is 
beyond the office of government, by means of compulsory arbitration 
or otherwise, to compel employers to enter into contracts with laborers 
which they deem disadvantageous, or to compel laborers to enter into 
like contracts with employers, that government can do nothing, within 
constitutional and appropriate limits, to mitigate the lot of workingmen. 
The views which we have long maintained in this publication upon this 
question will be recalled by some of our readers. Those views are that 
the general rule is that the price of labor, like the price of other com- 
modities, is determined by the law of supply and demand; that while 
that is the hard, the almost inexorable rule, yet government, Federal 
and State, can do something, within constitutional and proper limits, to 
mitigate it;— as, for instance, by opening new avenues to public employ- 
ment in times of distress such as now exist, and especially by enacting 
proper police regulations to secure the laboring classes against certain 
well known kinds of fraud practiced by the employing classes. Among 
these frauds, we especially refer for example to the so-called ‘‘ truck 
store system,’’ by which incorporated mining and manufacturing com- 
panies, and other employers of labor, maintain what is called a *‘ com- 
pany store,’’ where they take advantage of their improvident employés 
by selling them, in advance of the payment of their wages, goods out 
of such store at extortionate prices,— treating them just as the Hudson 


de 
in 
T, 
ut 
is- 
ad 
of 
n, 
a 
t; 
t; 
th 
rs 
S- 
: 
ot 
d 
a 
in 
al 
d 
y 
y 


776 28 AMERICAN LAW REVIEW. 


Bay Fur Company treats the Indian trappers who collect the furs in 
which it deals, or as some of the owners of plantations in the southern 
States treat their negro laborers: always keeping them involved in debt; 
always keeping them in such a condition that they are obliged to trade 
out their wages at the company store ; and always cheating and gouging 
them without mercy in so dealing with them. We know that several 
recent decisions have been rendered declaring statutes of this kind to 
be unconstitutional ; but we are frank to say that we have little respect 
for them, and as little for the judges who rendered them. They do not 
rest upon any plain constitutional prohibition of such State legislation, 
but proceed upon merely casuistic and economical views. They are 
nothing more nor less than judicial repeals of legislation of the most 
just and useful kind. They rest upon theories which, if generalized, 
will abolish every usury law which has been enacted in this country, 
and every law framed to protect the public against the frauds of insur- 
ance companies. An extension of the same theory to Federal legisla- 
tion would strike down our statutes enacted for the protection of sailors; 
since the business of transporting passengers and goods in ships at sea 
is purely a private and competitive employment. And yet the British 
Parliament from an early day found it necessary to enact laws for the 
protection of that improvident and comparatively helpless class of the 
subjects of the realm. Those laws have been greatly extended in 
modern times, and have been re-enacted and enlarged in this country. 
Those laws, as codified in the Revised Statutes of the United States, 
form an elaborate title consisting of seven chapters, subdivided into 
one hundred and eleven sections.!_ This title embraces a minute and 
comprehensive scheme for the protection of merchant seamen against 
cruelty, fraud and oppression, prescribing minutely such matiers as their 
food, their medicine, the form of contract under which they shall be 
shipped, etc. We especially ask attention to chapter 5, consisting of 
thirty-eight sections under the caption of ‘‘ Protection and Relief.’’ It 
would not serve our purpose to go into the provisions of this elaborate 
and wholesome statute in any detail. Many of them are familiar to 
admiralty lawyers through their every-day professional work. We wish 
to say, having reference to the restraints upon the Federal government 
including of course Federal legislation, embodied in several amend-— 
ments to the constitution, that under the vain and casuistic theories of 
the judicial doctrinaires to whom we have above alluded, this entire 
statute, designed as it is to interfere with the freedom of eontract 
between ship-owners and sailors, contracts relating to a business which 


1 Rey. Stat. U. S., Tit. 53, p. 870, et seq. 
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is entirely private, is unconstitutional. What we wish to add‘is that no 
lawyer whose opinion is entitled to any respect has ever advanced or 
entertained for a moment the idea that this statute is outside the powers 
of Congress. 

Opposed to the disgraceful judicial casuistry which puts the helpless, 
the ignorant, the poor, the improvident, on an equal footing in every 
respect with the rich, the powerful, the corporation and the “ trust,”’ 
we wish merely to refer,to a judgment of Lord Stowell, in the English 
Court of Admiralty, in a case where a shipowner had induced the sea- 
men shipping on a voyage to sign articles which contained the stipulation 
that they should not be entitled to any part of their wages unless the 
ship should return to the last port of discharge, which was the port of 
London. The ship having made a divided voyage, discharging cargoes 
at several different places, and having earned about nine thousand 
pounds in freight, was wrecked on her return voyage on the Kentish 
Knock in the Downes, just before reaching London, and all on board 
perished, save two; and one of these, having demanded his wages un- 
successfully, of the shipowners, brought suit, in forma pauperis in the 
High Court of Admiralty. The only opposition to his claim which was . 
considered, was that he was not entitled to any wages by the very terms 
of his contract; and if the contract had been admitted to be good and 
had been carried out by the court, the opposition must have been suc- 
cessful. There was no allegation nor proof that it had been imposed 
on him by any special fraud, or any attempt to reform it or to avoid 
it on the ground of ignorance, fraud or imposition. Nevertheless, 
Lord Stowell set it aside and gave judgment for the seaman, on the 
ground that such contracts, which it appeared were being resorted to 
all over the kingdom by shipowners, were inherently fraudulent and un- 
just. In the remarkable opinion delivered by him, and upon which 
alone his fame as an enlightened and humane judge might rest, are found 
the following passages: ‘‘The common mariner is easy and careless, 
illiterate and unthinking; he has no such resources, in his own intelli- 
gence and experience in habits of business, as can enable him to take 
accurate measures of postponed payments, with proper estimates of 
profit andloss. I observe that many signers to these articles are marks- 
men; whether the present suitor could write or read does not appear ; 
for the duplicate which he executed was lost with the vessel. The 
probability is, that if he reads at all non legit ut clericus, he does not 
read with a clerk-like understanding of the import. Upon all principle, 
therefore, the agreements of the two contracting parties, so differently 
qualified, are not to be scanned by exactly the same measures.”’ 1 


1 The Juliana, 2 Dod. 504, 509. 
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Referring to a decision of a Scotch Court of Admiralty, where a collat- 
eral bond of the same nature, taken from a seaman, has been held void, 
Lord Stowell agreed with Chief Justice Abbott in his work on Shipping,? 
that this decision really proceeded on the ground that the contract was 
obtained by fraud or oppression, ‘‘ for it pronounced them unjust and 
void in law, which is only saying the same thing in another form of 
words. No man willingly submits to injustice, knowing it to be such; 
and if he does submit to injustice, it is upon advantage taken of his 
ignorance or his weakness, or, in other words, by oppression or fraud.’’ 3 
Referring to other decisions, for the purpose of distinguishing them, he 
added: ‘‘The present question is, therefore, as far as I know, un- 
touched ; and this court is called upon for the first time to sanction this 
covenant in the contract, where it has no peculiar policy to support it, 
but stands upon the sole ground of ousting the general law to the dis- 
herison of the mariners of this country.’’4 And again: ‘* There are 
those who perhaps might lament, if this humble class of suitors were 
compelled to a pilgrimage through a second court [meaning through 
the Court of Chancery to reform the contract]. This court is not dis- 
posed to impose that burden upon them; it will, as far as it can, pro- 
tect these illiterate and unexperienced persons against their own 
ignorance and imprudence.’’® Then, having recited the facts of ‘the 
case, showing a long period of the most meritorious service, and con- 
cluding with an account of the shipwreck, and the subsequent kind 
treatment accorded to the plaintiff by the shipowners, he concluded 
thus: ‘‘ On regaining his health he, not unjustly, requires his wages, but 
the result is perierunt tempora longi servitii! for himself and his disap- 
pointed family (if he has one), and he is compelled to come to this court 
as a pauper for his pittance, having nothing to show but his services 
and his misfortunes, not much sweetened by the consolation of being 
informed that it is all his own doing, and that he has thought fit to 
bring it upon himself by his own indiscretion in signing such a contract. 
I shall say no more than that this is the first court to which this cove- 
nant has been directly presented, in a manner naked of any particular 
act of parliament or of any peculiar circumstance that should give a 
special influence and color to the judgment upon the general question 
of its validity. The facts of the case are such as cannot recommend it, 
I think, to any court upon any discussion. But at any rate, I will not 
be the first judge on record who shall give it a sanction. I therefore 


1 Morrison v. Hamilton, cited in 8 Ibid. 515. 
Bell on the Law of Scotland, Vol. 1, p. 4 Ibid. 520. 


515. 5 Ibid. 521, 522. 
2 4 Abb. on Shipping, pt. 6, ch. 2. 


$l 
a 


NOTES. 779 


reject this article of the allegation, and shall, of course, proceed upon 
the summary petition, and if it be duly supported by proof, shall feel 
myself bound by law, authority, and justice, to pronounce for the wages 
on the outward voyages.’’! To talk like that is to pray. This noble 
language stands out in striking contrast with those American decisions 
which hold that if one of our State legislatures should pass a law reach- 
ing the very same result which Lord Stowell reached, by declaring all 
such contracts to be null and void, the law would be unconstitutional 
as abridging the freedom of contract! 

What we wish especially to say in this connection is this, — that 
whatever the government of the United States can do for the sailor on 
merchant vessels flying the flag of the United States at sea, it can do 
for the interstate railway laborer on land. The power placed by the 
constitution in Congress to regulate interstate commerce is co-extensive 
with the power of Congress to regulate our commerce with foreign 
nations, and it includes the right of the government to take the inter- 
state railway laborer under its protection, just as it has taken the mer- 
chant seaman under its protection. The proposition is, without going 
into detail, to extend the principle of our statute relating to merchant 
seamen to the employés of interstate railways. In favor of this propo- 
sition, there is an important suggestion in the fact that the Supreme 
Court of the United States, in view of the peculiar character of railway 
property and of the necessity of keeping every railroad ‘‘ a going con- 
cern,’’ so to speak, for the benefit of the public, have transplanted a 
principle of the admiralty law into our American railway law, by which 
those who have rendered recent services and furnished recent supplies 
on credit are entitled to a lien or preference, resting on general equity, 
over the oldest mortgagees.? This peculiar lien, the doctrine of which 
has recently found its way into our law, rests upon the same reason as 
the admiralty rule by which the one who furnishes the last supplies to 
keep the ship afloat, or who saves it after it has been wrecked, is 
entitled to the first lien, and that the priority of liens is, in general, 
inversely according to their several dates. Considering the nature of 
railway property, the relation of railways to the public welfare, and 
consequently the relation which the services rendered by railway 
employés sustains to the public welfare, it seems clear that it will be 
merely an extension of this analogy for Congress to extend the princi- 
ples of the Merchant Seaman’s Act to interstate railways. The govern- 
ment would prescribe the terms and conditions of the employment and 
the duration of the service; it would also prescribe the necessary con- 


1 Ibid. 525, 526. 2 Fosdick v. Schall, 99 U. S. 235, and many subsequent cases, 
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ditions for the protection of the employé against unnecessary danger 
through defective appliances, against being required to labor an exces- 
sive number of hours; and possibly it would go so far as to prescribe 
a minimum rate of wages. In general, it would protect him against 
extortion and oppression, just as it now protects the merchant seamen; 
and in turn it would prohibit him from striking. A body of railway 
laborers would no more be allowed to strike and quit their employment 
and compel the trains to stand still, and the public as well as their 
employers to suffer, than the seamen shipped for a voyage are allowed 
to desert before the termination of the period of their employment. In 
short, a railway strike under the new system, would be punishable the 
same as is desertion by a sailor. This proposition seems to be the half- 
way house between the present unsatisfactory conditions and the gov- 
ernment ownership of interstate railways. Government ownership, if 
undertaken at all, must be undertaken slowly, cautiously, and by way 
of experiment at first; and the experiment may tend to show that, 
under our institutions, the undertaking is impracticable. On the other 
hand, the proposition to place the employés of interstate railway com- 
panies under government control, is one which can be adopted immedi- 
ately, and the adoption of which will not necessarily interfere with the 
subsequent governmental ownership of railways, if that should be 
thought desirable and practicable. 

We are not the first to advance this proposition. We do not claim it 
as a new discovery. On the other hand, we are glad to feel that we do 
not stand alone in making it. The idea was broached some weeks since 
in an editorial in Harper’s Weekly, which is understood to be edited by 
that able and honest political thinker, Carl Schurz. 


LIABILITY OF THE STOCKHOLDERS OF THE CENTRAL Paciric RaILRoaD 
Company.— The bill pending before Congress to extend the payment of 
the indebtedness, amounting to about sixty millions of dollars, which 
will next year become due by the Central Pacific Railroad Company to 
the United States, is opposed by a strong public feeling in many parts 
of the country upon several grounds; one of which is that it will have 
the effect of discharging the liability of the stockholders of the Central 
Pacific Railroad Company for the payment of those debts. It is very 
plain that the public opinion of the country is not properly advised 
upon this question ; if it were, a committee of the House of Representa- 
tives of the United States, composed of men expecting to remain in 
public life, would not dare to report in favor of such an extension, 
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since it would involve the releasing and giving away of the only avail- 
able security which the government has, outside of what has been 
deposited in the sinking fund. If a trustee, having lent the trust 
moneys, were to renew the loan under such circumstances as would 
involve a voluntary surrender and release of the only security for its 
repayment, it would be regarded by every chancellor that has ever sat, 
as such a breach of trust as would make him personally liable to make 
good the money thus lost. We propose to prove, in a few words, that 
the proposition in favor of which this committee has reported, is nothing 
more or less than the infamous proposition that Congress, which is the 
_ trustee of the people of the United States in this particular, shall 
commit this very breach of trust. 

What, then, is the liability of the stockholders of the Central Pacific 
Railroad Company? That liability is fixed by the following section of 
the constitution of California of 1849, which was in force at the time the 
Central Pacific Railroad Company received the aid from the government 
which built the road, and which is still inforce: ‘‘ Each stockholder of 
a corporation or joint-stock association shall be individually and per- 
sonally liable for his proportion of all its debts and liabilities.’’! It is 
perceived that this section declares a liability different from the indi- 
vidual liability which is imposed by the constitutional and statute law 
of some of the other States. The meaning is that the liability of each 
stockholder, to the extent of his proportion of the debts of the company, 
is unlimited; but that the stockholders do not stand as sureties for each 
other; so that if some of them are insolvent the others are not bound to 
make good their proportion. For example, it is understood that there 
were four principal stockholders of the Central Pacific Railroad Com- 
pany at the time when this indebtedness in favor of the United States was 
contracted.? Assuming that these four stockholders held equal quantities 
of the shares of the company, and that the indebtedness to the United 
States amounts to $60,000,000, each of them would be liable to pay $15,- 
000,000 of that indebtedness. It is understood that a claim has been 
filed by the attorney-general of the United States, under the statute of 
California relating to the administration of the estates of deceased per- 
sons, against the estate of the late Leland Stanford, for his proportion- 
ate share of this liability. That estate was appraised at some thing in 


1 Const. Cal. 1849, Art. 4,§ 36. The For a history of it, see the Sinking 
grant of bonds of the United States to Fund Cases, 99 U. S. 700. 
this railroad company was made by 2 There may also have been some 
the act of Congress of July 2, 1864. small stockholders: of this we are not 
advised. 
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excess of $17,000,000. Assuming that he was the holder, at the time 
of his death, of one-fourth of the stock of the Central Pacific Railroad 
Company, and that its aggregate indebtedness to the United States will 
be in round numbers $60,000,000, his proportionate liability for those 
debts would be $15,000,000, and the amount which his estate would 
have to pay to the government would probably render it insolvent, and 
would certainly destroy the great university which bears the name of his 
unfortunate son.! This element of sympathy is involved in the case, 
and it is a sympathy which is extended especially to his unfortunate and 
most estimable widow, upon whom he devolved the execution of the 
trust during her life-time. That this statement of the liability of stock- 
holders under the constitution of California is not imaginary, nor based 
on our own assumption of the meaning of the language. above quoted, 
nor applicable to corporations other than railroad companies, we state 
that it has been several times adjudged by the Supreme Court of Cali- 
fornia that the fact that shares in corporations, including railroad com- 
panies, have been paid for in full at their par value, does not prevent 
the directors from further assessing them for the purposes of the com- 
pany, and is no defense to an assessment to raise money to liquidate 
its debts.2, The question to be answered by Congress and by the 
judicial courts is whether this security, which the government, as a 
creditor of the Central Pacific Railroad Company, has, is to be given 
away on sympathetical grounds, or because in this case the creditor 
happens to be the government and the debtors certain rich men and rich 


estates. The four principal stockholders of that railroad company made 


out of their opportunities something in the neighborhood of $60,000,- 
000, chiefly in building and equipping the road by means of the usual 
devices of construction companies and financial companies composed of 
themselves, which companies entered into contracts with the railroad 
company, also composed of themselves. While converting this enor- 


1 We do not, of course, know what in other cases. See for example, 
the holdings of the late Senator Stan- Green v. Abietine Medical Co., 96 
ford in the shares of the company Cal, 322, 328. It should, perhaps, be 


were: we are merely stating a case added that the liability thus declared 


for illustration. 

2 Santa Cruz v. Spreckles, 65 Cal. 
193. This was the case of a railroad 
company. The opinion was written 
by Judge Ross, who is now judge of 
the District Court of the United States 
for the Southern District of Califor- 
nia. This doctrine has been re-affirmed 


by the constitution of California of 
1849 is renewed in the constitution 
of 1879, but in language more explicit 
and more restrictive. The debts for 
which the stockholders are liable are 
restricted to those ‘contracted or 
incurred during the time he was a 
stockholder.”’ 
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mous sum of money into their own estates, they left the government 
substantially without security. Such was their patriotism; such their 
sense of gratitude to their country; such indeed their honesty. The 
simple question now is, will the law of California, simple, direct and 
well settled as it is, be enforced. We do not believe it will. It is 
more than evident from the report of the house committee in favor of 
the so-called Railroad Funding Bill, and from the bill introduced by 
Senator Hill to expedite the settlement of this question of the liability 
of the stockholders of this railroad company to the government, by a 
special proceeding in a court of the United States, that preparations are 
now being made to give away the rights of the government in the 
premises. 


ANOTHER GRouND oF LIABILITY OF THE CENTRAL PactFic 
Directors. — The constitution of California, adopted in 1879, contains 
another ground on which the government of the United States may pos- 
sibly have some redress against the directors of the Central Pacific 
Railroad Company, in the following clause: ‘‘ The directors or trustees 
of corporations and joint-stock associations shall be jointly and sever- 
ally liable to the creditors and stockholders for all moneys embezzled 
or misappropriated by the officers of such corporation, or joint-stock 
association, during the term of office of such director or trustee.’’' If, 
subsequently to the adoption of this constitution, the directors or 
trustees of the Central Pacific Railroad Company — among them 
were the four stockholders referred to in the preceding note — 
concurred, by means of financial companies, construction companies, 
or other ‘‘ Credit Mobilier’’ devices, in building extensions of the 
road or furnishing equipments at excessive prices or unreasonable 
profits, then they were undoubtedly guilty of ‘‘ embezzlement or 
misappropriation’’ within the meaning of this constitutional pro- 
vision. They could not, by forming another corporation, contract 
with themselves except on fair terms; and upon general principles 
all such contracts are subject to the severest scrutiny in courts of 
equity. But, outside of this constitutional provision, which merely 
extends to creditors a direct remedy where otherwise the remedy would 
be in the corporation or its representative, for instance, in a receiver,— 
the unfaithful directors would be equally liable under the general prin- 
ciples of equity. But without the aid of the constitutional provision, 
and :onsequently, in respect of any liability arising before its adoption, 
the liability would have to be worked out through the corporation. 


1 Const. Cal. 1879, Art. 12, § 3. 
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The United States, as a creditor, would probably have to go into one 
of its courts and demand the appointment of a receiver, and the receiver 
would have to bring a bill in equity against the unfaithful directors for 
an account of their stewardship, and of their contracts made with them- 
selves, under the device of organizing themselves into other corpora- 
tions for the purpose of making contracts with the railtoad company in 
the building and equipment of its road. It is understood that the 
malefactors, under the advice of their lawyers, were skillful enough to 
wind up one of those corporations, and burn its books; and therefore 
the remedy of the United States may not be very effectual.! 


Tue Exrrapition Proceeprines iv Case or Ezeta.— At the time of 
this writing Antonio Ezeta, ex-president of the republic of San Sal- 
vador, together with several of his followers, are close prisoners in the 
custody of the United States marshal at San Francisco, awaiting the 
result of extradition proceedings taken in conformity with a demand 
made by the republic of San Salvador upon our government for their 
surrender on charges of murder, arson, robbery, etc. Their defense is 
that they did no acts except of a political character, and that they are 
guilty of no private crimes, but they are merely political refugees. 
That they shot and hanged people, that they burned houses, and that, 
as a final act, Ezeta forced a bank to surrender a quantity of money to 
him for the purpose of paying his soldiers and enabling him to escape, 
are facts which are not denied. Ezeta, having been overthrown in 
battle and badly wounded, succeeded in escaping with a few of his 
followers to the coast, where he, with several of his officers, signaled the 
American cruiser Bennington, which sent a boat and took them on 
board. He desired the commander of the Bennington to land himself 
and his associates at Acapulco in Mexico; but, the president of San 
Salvador having made a demand for their extradition in the meantime, 


1 The habit of that corporation of 
destroying self-accusing papers seems 
to have been regular and persistent. 
In his testimony before the Pacific 
Railway Commission, Mr. Stanford, 
who had always been its president, 
deposed “that his check-books, in 
which he drew his checks for the ex- 
penditures, were destroyed; that it 
had always been his habit about once 
a year to have a “clean up;”’ and 


when he wanted to go away he would 
overhaul his papers, and what he did 
not want he would destroy; that he 
had been to Europe three times within 
the last few years, and each time he 
had “ cleaned up,’’ leaving only such 
papers as, in case he might not return, 
he was willing that other people might 
see.”’? Re Pacific Railway Commission, 
32 Fed. Rep., at p. 245. 
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this request was refused, presumably under telegraphic instructions 
received by the commander of the Bennington at Acapulco. At all 
events it was refused, and the Bennington continued her voyage to San 
Francisco. When it was known that the ship was about to arive at 
San Francisco, a dispatch boat was sent out to meet her at sea, in con- 
sequence of which she remained at sea for several days, until the formal 
papers required in the extradition proceeding about to take place could 
be made out at Washington, and transmitted to San Francisco. The 
Bennington then came into the harbor of San Francisco, and the United 
States marshal came on board with a warrant of arrest, issued, as we 
understand it, in pursuance of an executive mandate from the secretary 
of State, under which he arrested Ezeta and his associates. At the time 
of this writing, he holds them in close confinement in San Francisco, 
pending the arrival of documents from San Salvador. The practice in 
cases of foreign extradition as it existed under statutes of the United 
States and judicial decisions down to the beginning of the year 1883, 
was carefully gone over in an article in this publication; } and what we 
wish to say now is that there is nothing whatever to indicate that the 
proceedings in this case have not been regularly taken in conformity 
with statute and precedent. We should not deem the subject worthy 
of any observation, but for the fact that the President and Secretary of 
State have been assailed in the unjudicial lay press for having acted 
arbitrarily in the matter, in ordering the Bennington to remain outside 
the bar at San Francisco until the arrival of the papers in the extradition 
proceedings, thus keeping the refugees beyond the reach of a writ of 
habeas corpus. We maintained in the article referred to, and we still 
maintain, that the writ of habeas corpus has no office whatever to per- 
form where extradition proceedings take place regularly and in con- 
formity with the statute. The statute provides for a hearing before a 
judicial officer of the ground on which the extradition is demanded. 
The decision of that officer is in the nature of a judgment, and there is 
no principle of law under which his decision can be reached by some 
other judge,— especially by a State judge,— under the writ of habeas 
corpus. The duty of executing our treaties with foreign countries in 
regard to the extradition of fugitives from their justice, is devolved by 
the statute law upon the executive and upon the judicial officers named, 
and their decision in the premises is, upon every sound principle known 
to lawyers, exclusive and conclusive ; so that, unless their proceedings 
are irregular in the sense that they take place outside of the law so as 
to be inherently void, any interference with their conclusion, by other 


117 Am. Law Rev. 315. 
VOL. XXVIII. 50 
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judges by means of the writ of habeas corpus or otherwise, is officious 
and unlawful. It was to avoid any complication which might arise out 
of such interference that the president kept the Bennington outside the 
marine league until the executive mandate could reach San Francisco, 
The proceeding was taken to the end that the question of the right of 
the government of San Salvador to have fugitives surrendered to their 
justice, might be adjudicated in the regular way under the terms of 
the treaty and under our statute made in such cases, and without any 
extraneous judicial interference, and especially without the risk of the 
escape of the prisoners. The United States was not bound to receive 
these prisoners on one of its war vessels cruising in the waters of the 
country from which they had fled; and having received them, and a 
demand having been made upon it for their extradition before its war 
vessel reached our shores, it was bound to take regular legal proceed- 
ings under the treaty and statutes, for the purpose of determining 
whether they were properly extraditable. These proceedings are now 
taking place, and nothing that has been done affords the slightest 
ground for cavil or criticism. The commissioner appointed to make the 
examination under the statute is Mr. United States District Judge 
Morrow ; and whatever his conclusion may be, his character as a judge 
will be a guaranty that the subject has received an able, careful and 


faithful examination, having reference both to the treaty rights of the 
republic of San Salvador and to the legal rights of the prisoners. 


4 
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Tue Texas Rartroap Commission Decision.— Probably the most 
important decision rendered by the Supreme Court of the United States 
at its last term was that in the case of Reagan v. Farmers Loan & Trust 
Co.1 The decision has been awaited with great interest by those inter- 
ested in the final solution of the question of the extent of the power of 
a State, by means of a commission, to regulate and limit the charges of 
public carriers. Some years ago the legislature of Texas established a 
railway commission, and placed at its head a well-known statesman of 
that commonwealth, who had been a senator of the United States, and 
who, in that body, had introduced and promoted a bill for the regulation 
of interstate commerce, known as the ‘‘ Reagan Bill.’’ He had made 
a thorough and comprehensive study of the conditions of railway traffic, 
and there was probably no more competent man in the United States to 
preside over such a commission. The commission, proceeding in dis- 
charge of the powers conferred upon it, fixed a maximum rate of charges 
for the carriage of freight and passengers over certain railroads in the 
State of Texas. The Farmers Loan & Trust Company, a corporation 
organized under the laws of the State of New York, and consequently, 
under a fictitious interpretation of the constitution of the United States 
and the Judiciary Act, a ‘‘ citizen’’ of New York, brought a suit in 
equity in the Circuit Court of the United States for the Western Dis- 
trict of Texas, seeking to enjoin the commission from enforcing the 
rates already established, and from establishing and enforcing any 
other rates against the railway company in question. Several similar 
actions were brought to obtain similar injunctions in respect of other 
railways belonging to the same system; and the cases, with some varia- 
tion of detail, presented for decision the same general questions. The 
decision of the Supreme Court of the United States in what is commonly 
known as the Minnesota Milk Case,” has lately been rendered ; and that 
decision, upon which we have commented adversely more than once in 

, this publication, and which we energetically insist was one of the most 
illogical and unfortunate decisions ever rendered by that or any other 
court, was laid hold of by ex-Judge Dillon and his associate counsel, 
in the very ablest manner, in support of the contention that the ques- 


1 154 U. S. 352. 2 Chicago &c. R. Co. v. Minnesota, 134 U. S. 418 
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tion of the reasonableness of railway charges is a judicial question 
which cannot be delegated by the legislature to a final decision of a 
ministerial board, but that the imposition of such rates by a mere min- 
isterial board, although upon notice and a full hearing, is tantamount to 
a deprivation of property without due process of law. Certainly that 
was what the court decided; for the Railroad and Warehouse Commis- 
sion of Minnesota had proceeded upon ample notice and upon the hear- 
ing of evidence, and the Supreme Court of the United States did not 
find as a fact, upon evidence submitted to it, that the rates established 
by the commission were unreasonable; but they reversed a judgment 
of the Supreme Court of Minnesota awarding a mandamus to put in 
force those rates, upon the sole ground that the question of the reason- 
ableness of those rates was not re-investigated by the Supreme Court 
of Minnesota before awarding the mandamus: thus holding that the 
question was not merely a judicial question, but that it was a question 
which could not be determined by a board composed of men, however 
competent to determine such questions, although proceeding judicially 
and exercising their powers in all essential respects in the same manner 
in which the ordinary judicial courts exercise their powers. The Su- 


preme Court of the United States held that upon the mere allegation 
by the railroad companies in response to the application for a 


mandamus, that the rates fixed by the commission were unrea- 
sonable, the Supreme Court of Minnesota was bound to re- 
investigate the whole matter, thus rendering the investigation 
made by the board merely nominal and perfunctory.! With this 


1 It is notable that the opinion of Lamar. The profound weakness of 


Mr. Justice Blatchford in the Minne- 
sota case received the concurrence of 
bat five members of the court. Mr. 
Justice Miller placed his concurrence 
upon the clear ground that, whether 
the rates were fixed by the legislature 
or by a commission appointed under 
an act of the legislature, the ultimate 
question whether those rates were 
confiscatory would remain for the de- 
cision of the judicial courts. To this 
ground we believe the Supreme Court 
of the United States will come, if it 
has not reached it already. The de- 
cision was weakened by the powerful 
dissent of Mr. Justice Bradley, with 
whom concurred Justices Gray and 


the decision lay in the fact that there 
had been a full and ample investiga- 
tion by a body appointed to make the 
same, proceeding by methods entirely 
judicial, and without any suggestion 
that it was not a competent body to 
act in the premises; and the entire 
force of the decision therefore was 
that no body, by whatever name called, 
not being one of the ordinary judicial 
courts, can be created by legislatures 
to fix the charges of common carriers, 
except subject to judicial review and 
superintendence. That the court will 
ultimately have to recede from this 
position is perfectly obvious. It is 
tantamount to the nonsense of holding 


NOTES OF RECENT DECISIONS. 789 


decision for their text, the able counsel for the complainants in 
the Texas cases succeeded in convincing Mr. United States Circuit 
Judge McCormick that the question of fixing the limits of rates and 
charges to be made by common carriers was essentially a judicial, and 
not an administrative question ; and he, therefore, not only enjoined the 
Texas Railway Commission from putting in force the rates which they 
had established in respect of the railroads in question, but he also 
enjoined them from establishing and enforcing any other rates in respect 
of such roads. In other words, his decision had the effect of wiping 
out of existence the Texas Railroad Commission, except so far as it 
might exist as a mere statistical and advisory body. 

The State of Texas appealed to the Supreme Court of the United 
States, and the public have the satisfaction of knowing that the ques- 
tions involved in the appeal were, to use the language of the court, 
‘‘ most ably and satisfactorily discussed by counsel for the respective 
parties ;’’ so that the court had the very best professional aid in the 
decision of the very important questions which were presented. They 
also have the satisfaction of knowing that the decision of the court is 
unanimous ; that it is not clouded by any dissenting opinions, or by the 
opinions of any judge who place their concurrence on special grounds, 
as in the Minnesota Milk Case. They will further read, unless we are 
mistaken, with unalloyed satisfaction, a clear, strong, just and well- 
balanced opinion written for the court by Mr. Justice Brewer, in which 
the court guardedly avoids deciding speculative questions suggested by 
the record upon which they might have thrust forward their views, 
wisely determining to wait, not to cross the bridge until it should be 
reached, but to decide those questions only when they should arise, and 
when they should be unavoidably presented for decision. 

This resolution of the court is greatly to be commended. Every 


that a body is not to be regarded as a 
judicial body because it is called a 
commission instead of being called a 
court; and that, although it may be 
composed of a number of experts en- 
tirely qualified by reason of their 
training and experience to act in the 
premises and to decide the questions 
involved, and although it may act upon 
notice and upon the amplest inquiry 
and the fullest evidence, its decision is 
to be subject to review by judicatories 
composed of men who are not experts 
in those matters, for no better reason 


than that the latter are called courts 
while the former are called commis- 
sions. We took the position when this 
decision was rendered, and we still 
maintain it, that its underlying feature 
and purpose was a struggle on the 
part of the Federal judiciary to assert 
a superintendence over State agencies 
wherever a plausible ground for such 
a jurisdiction could be found; and the 
present decision, though in itself com- 
mendable, amply confirms that posi- 
tion. 
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renewed discussion of this subject throws additional light upon it, 
partly derived from the experiences of each recurring year; and with 
each successive lapse of time the court will become more and more 
competent to deal with it. It is, therefore, the highest wisdom that it 
should refrain from deciding any question speculatively in advance of 
the time when it is unavoidably presented for decision. The spectacle 
of judges intimating their opinions upon questions which are not judi- 
ciously presented to them, is in general unseemly. It is a practice which 
can be justified only under exceptional and peculiar circumstances. It 
is to be regretted that the Supreme Court of the United States has not 
always proceeded upon this view of duty. But, under the leadership 
of Marshall, it began wrong; and the opinion in Marbury v. Madison,‘ 
containing nearly thirty pages of obiter dicta, in a case of which the 
court admitted at the end that it had no jurisdiction, is one of the most 
flagrant examples of this species of judicial indecency which can be 
found in our judicial annals; and it is -rendered worse by an historical 
investigation of the motives which inspired it —a quarrel between the 
chief justice and the president. 

One or two preliminary questions were decided in the Texas cases 
which need only to be mentioned, because they were decided in reference 
to assignments of error which were obviously untenable. One was that 
the suit was, in substance and effect, a suit against the State of Texas, 
and hence a suit, the jurisdiction of which was withheld, by the Eleventh 
Amendment to the Federal constitution, from the judicial branch of the 
government. Another was that the trustees in mortgages of the railway 
property and earnings had the right, as representatives of the bond- 
holders under those mortgages, to invoke the aid of the court, both on 
the ground of diverse State citizenship and on the ground that the 
Texas statute, as administered by the commission, impaired the obliga- 
tion of their contracts. 

Passing from these to the main questions decided, there were two:— 

1. That a State has the power, by means of an administrative board 
such as the Texas Railroad Commission, to fix a maximum schedule of 
rates and charges of railroad companies for the transportation of freight 
and passengers within the State; that this power was administrative, 
and not judicial; that the action of such board cannot therefore be 
revised by the judicial courts,— that is to say, that the judicial courts 
cannot perform the administrative function of setting aside a schedule 


established by such a board, and substituting a different schedule in 
its place. 


1 1 Cranch (U. S.). 
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2. And that such a board is subject to judicial superintendence, to 
the extent of enjoining it from putting into operation a schedule of 
rates which is unreasonable in the sense of being confiscatory, that is 
to say, rates which are so small that they do not allow the railroad com- 
pany to earn enough money to keep its property in repair, to pay its 
employés reasonable wages, to pay interest on its bonded indebtedness, 
and to pay its stockholders a reasonable remuneration for their 
investment. 

Applying these principles to the cases in judgment, it should be ob- 
served that the court had to deal with the case as it stood upon the 
demurrers of the State of Texas, or more properly speaking, the Texas 
Railroad Commission, to certain bills and cross-bills. The court inti- 
mated that it might not have been willing to decide it, upon any techni- 
cal rule of pleading, upon the allegations of those bills and cross-bills, 
but for the fact that the attorney-general of Texas had originally 
answered, and, after taking some testimony, had withdrawn his answers 
and elected to stand on demurrers to the bills of the complaining 
trustees in the mortgages, and the cross-bills of the railroad companies. 
Then the court proceeds to make careful examination of w hat is alleged 

in those bills and cross-bills; from which it is made very clearly to 
appear that the rates fixed by the railroad commission would not only 
not leave enough for the stockholders — that had been long out of the 
question because they had advanced over a million dollars to pay 
interest on the bonded indebtedness of the company,—but that it would 
not leave enough to keep the roads in repair and pay interest on their 
bonded indebtedness. The judgment of the court was that the decree 
of the circuit court, in so far as it enjoined the putting in force of the 
rates already fixed, should be affirmed; but that, in so far as it 
enjoined the railroad commission generally from establishing new rates 
it should be reversed. 

The question of the power of a State to regulate the charges of com- 
mon carriers is thus placed on a clear and satisfactory basis by the 
unanimous decision of the only court competent to deal with it finally. 
Itisa decision of which neither party can justly complain. No State has 
the right to confiscate the money of its own citizens, or of the citizens 
of other States, merely because it is invested within its limits in the em- 
ployment of carrying goods and passengers, or in any other employment 
affected with a public interest. A decision which prevents a State from 
doing so, saves the State itself and its own citizens from one of the 
greatest calamities that could befall it. Men will not invest their money 
in the building of railroads if the rates of charges which they are to be 
allowed to make are to be arbitrarily and vonclusively fixed by State 
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agencies whose decisions are subject to no superintendence whatever. 
Nothing could more quickly and effectually drive foreign capital out of 
a State and put an end to all railroad extension, than to uphold the 
proposition that the remuneration, if any, which the investors are to 
receive, is to be subject to the unchecked caprice, it may be, of a local 
administrative board. The principle settled by this decision is just as 
important to the rights of the poorest man in Texas as to the rights of 
the railway bondholders in New York, in London, or in Amsterdam, 
Nor is there any just reason, on the part of the people of Texas, to fear 
that their rights will be neglected by the Supreme Court of the United 
States in finally passing upon the question whether the rates established 
by their railroad commission are reasonable or confiscatory. The 
decision of the court in the Michigan Railway Rate Case, clearly shows 
that the court will not interfere to enjoin the enforcement of such rates, 
unless it is made clearly to appear that they are unreasonable in the 
sense of being confiscatory. The-railroad companies, on the other 
hand, have as little ground to complain of this decision. It leaves the 
question primarily to be dealt with the States, either by direct legisla- 
tion or by the better method of committing it to an administrative board 
composed of competent experts; but always subject, at least in the 
case of an administrative board, to the right to appeal to a court of the 
United States, for an injunction upon the ground that the rates estab- 
lished infringe the rights of stockholders and bondholders of the railroad 
company secured by the Federal constitution. The decision secures 
the people, on the one hand, against the extortion of railway managers ; 
on the other hand, it secures investments in railway securities from con- 
fiscation through the actions of local authorities. It will have the effect 
of enhancing public confidence at home and abroad (so badly shaken 
by recent events) in American railway securities. It will have a tend- 
ency to turn hitherward that stream of foreign capital which, for a 
considerable time, has been flowing backward from our country to its 
original sources. 

This hasty sketch by no means does justice to the opinion of the court. 
It bears internal evidence of careful consideration and emendation in the 
consultation room. The opinion does credit to the court, and will 
enhance the reputation of the judge who wrote it. 


ConstituTionaL Law: Interstate Commerce Act —JupiciaL Power 
or THE Unttep States. — One of the last decisions rendered by the 


1 Chicago & Grand Trunk Railway Co. v. Wellman, 143 U. S. 339. 
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Supreme Court of the United States before its adjournment at its last — 
term, was in the case of Interstate Commerce Commission v. Brimson.} 
It will be remembered that, in the latter part of the year 1892, the 
Interstate Commerce Commission proceeded to investigate a corpora- 
tion called the Illinois Steel Company. This corporation had, as was 
alleged, caused a number of railroad companies to be incorporated, 
under the laws of Illinois and Wisconsin, for the purpose of doing the 
business of railway switching at Chicago and Milwaukee in such a man- 
ner as to avoid the operation of the Interstate Commerce act. The 
Interstate Commerce Commission directed its subpana duces tecum to 
three of the officials of these dummy railroad companies, requiring them 
to produce the books of their companies, which, under legal advice, 
they declined to do. Thereupon, under the 12th section of the inter- 
state commerce act, the commission applied to the circuit court of the 
United States, sitting at Chicago and presided over by Mr. Circuit 
Judge Gresham, praying for an order upon the persons named, to appear 
before the commission and answer the questions propounded to them, 
which they had respectively refused to answer, and produce the stock 
books of their respective corporations. This order was refused by Mr. 
Circuit Judge Gresham, chiefly upon the ground that it is not within the 
power of Congress to impose upon a court of the United States the 
duty of aiding a mere ministerial body in the discharge of its functions, 
or of exerting its power upon any subject-matter, except such subject- 
matter be a ‘‘ case ’’ or a ‘* controversy to which the United States shall 
be a party,’’ within the meaning of that clause of the constitution of 
the United States which defines the extent of the judicial power of the 
United States.2 That decision is now reversed in an opinion written by 
Mr. Justice Harlan and concurred in by four of the other justices, a 
bare majority of the court. Mr. Justice Field, who is upon record as 
holding to an opposing theory and whose opinion at circuit was 
followed by the court below,’ did not sit nor take any part in the 
decision of the case; and three of the justices dissented. The opin- 
ion of the court below was chiefly influenced by the decision, already 
referred to, in which Mr. Justice Field at Circuit (Mr. Circuit Judge 
Sawyer, and Mr. District Judge Sabin, sitting and concurring in 
written opinions with him), refused to extend similar aid to a com- 


1154 U. S. 447. 4 They were Mr. Chief Justice Ful- 
2 Const. U. S., art. 8, section 2; Re ler, Mr. Justice Brewer, and Mr. Jus- 
Interstate Commerce Commission, 53 tice Jackson. The dissenting opinion, 
Fed. Rep. 476. written by Mr. Justice Brewer, is to 
3 Re Pacific Railway Commission, appear in 155 U. S. 
32 Fed. Rep. 241. 
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mission appointed by Congress to investigate the affairs of the 
Central Pacific Railroad Company, a company whose road had been 
literally built by bonds issued to its managers by the United States 
under an act of Congress, and which was required by a subsequent act 
to put aside a certain portion of its revenues as a sinking fund to meet 
the indebtedness evidenced by those bonds when they should become 
due,! with which requirement it never faithfully complied. On the other 
hand, the four co-adventurers, who organized that corporation with a 
very small amount of means, enriched themselves enormously out of the 
opportunities which the building, equipment and operation of the road gave 
them. By means of corporations organized by themselves to contract 
with themselves, they are said to have extracted from the Central Pacific 
Railroad Company — that it is to say, from the United States,— some- 
thing in the neighborhood of $60,000,000, or about the sum which it will 
next year owe the United States. The effort of the commission created 
by Congress was to have Leland Stanford, the president of the Central 
Pacific Railroad Company, bring before the commission certain books 
of the company, and answer certain questions which the commission 
had propounded to him. This he refused to do, and a circuit court of 
the United States refused to aid the commission by compelling him to do 
it, as required by the act of Congress under which the commission had 
been created. Concerning this decision it is enough to say that it was 
a source of deep regret by all who were acquainted with the necessity 
for a thorough and searching investigation into the methods of that rail- 
road company. No one acquainted with that corporation doubts that it 
had, directly or indirectly, touched with its corrupting slime every 
branch of government within the State of California; and no strength of 
reasoning could remove the suspicion that the court was willing to repel 
the jurisdiction which had been conferred upon it in order that those 
corruptions should not be disclosed.? The opinion rendered by Mr. 
Justice Harlan, while making no other allusion to that case than to 
quote and approve an extract found in the opinion of Mr. Justice Field, 
falls upon the doctrine of it with crushing and overwhelming force and 
utterly obliterates it. The opinion is worthy to rank with the best 
judgments of Marshall. Indeed, it plants itself on the doctrine of the 
court enunciated by Marshall in several leading cases, and from those ~ 
premises it proceeds to its conclusion with irresistible logic. 


1 See the Sinking Fund Cases, 99 aid the commission, was whether the 
U.S. 700. moneys represented by certain general 
2 The principal question which vouchers had been used to influence 
Stanford refused to answer, and in legislation. 
respect of which the court refused to 
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The principal premise of the decision is the doctrine for which we 
have contended again and again in these pages,— the doctrine that, 
in respect of every power committed to it, the Congress of the United 
States is a sovereign legislature ;! that the power to regulate commerce 
between the States, which is committed to it by the constitution, is 
necessarily both exclusive and plenary; that in the exercise of that 
power Congress is of necessity the exclusive judge of the means to 
accomplish the end, subject only to the limitation that it does not, in 
devising the means, exert a power which has not been conferred upon 
it, or which has been prohibited to it; that it is not for the judicial 
branch of the government to say that Congress has acted outside the 
limits of its constitutional power in selecting a means to that end, merely 
because the judges might be of opinion that some other means would be 
more appropriate ; that Congress having, as a means to that end, created 
a commission or ministerial board and conferred upon it the power to 
make those investigations necessary to the discharge of the functions 
with which Congress has clothed it, if any person refuses obedience to 
a subpeena of the commission to appear as a witness and to produce 
books and papers, not being within the privilege against self-accusation, 
that refusal makes a ‘‘ controversy ’’ between the recusant witness and 
the commission, and that ‘‘ controversy ’’ is a ‘‘ controversy ’’ to which 
the United States is a party, within the meaning of the judiciary clause 
of the constitution above referred to; that it is also a ‘* case,’’ within 


' the meaning of the same clause, in that there are adversary parties, a 


subject-matter upon which jurisdiction is to be exercised, and a judg- 
ment to be rendered and enforced by the authority of the court,— in 
other words a complainant, a defendant, and a judge,—actor reus, et 
judex ;? and that it is competent for Congress to impose upon the judicial 
branch of the government the duty of exercising the power created by 
the constitution of deciding such a ‘‘ case ’’ or ‘‘ controversy ’’ and of 
enforcing its judgment therein. 

We are not quoting ; we are attempting to summarize in our language 
what we believe will come to be regarded by the profession as one 


1 One of the passages from Mar- 
shall which Mr. Justice Harlan quotes 
in affirmation of this doctrine is the 
following from his opinion in Gibbons 
v. Ogden, 9 Wheat. U.S. 1, 196: “ If, 
as has always been understood, the 
sovereignty of Congress, though lim- 
ited to specified objects, is plenary as 
to those objects, the power over com- 


merce with foreign nations, and among 
the several States, is vested in Con- 
gress as absolutely as it would be in a 
single government, having in its con- 
stitution the same restrictions on the 
exercise of the power as are found in 
the constitution of the United States. 

2 3 Bla. Com. 25; Osborn v. Bank 
of U. S., 9 Wheat. (U. S.) 788, 819. 
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of the ablest judgments ever pronounced in that court. It should seem 
that no controversial subtlety could parry, and no sophistry evade the 
force of the following language of the opinion which we find on pages 
476 and 477: ‘* We have before us an act of Congress authorizing the 
Interstate Commerce Commission to summon witnesses and to require 
the production of books, papers, tariffs, contracts, agreements and 
documents relating to the matter under investigation. The constitu. 
tionality of this provision — assuming it to be applicable to a matter 
that may be legally intrusted to an administrative body for investiga. 
tion — is, we repeat, not disputed and is beyond dispute. Upon every 
one, therefore, who owes allegiance to the United States, or who is within 
its jurisdiction, enjoying the protection that its government affords, 
rests an obligation to respect the national will as thus expressed in con- 
formity with the constitution. As every citizen is bound to obey the 
law and to yield obedience to the constituted authorities acting within 
the law, this power conferred upon the commission imposes upon any 
one, summoned by that body to appear and to testify, the duty of 
appearing and testifying, and upon any one required to produce such 
books, papers, tariffs, contracts, agreements, and documents, the duty 
of producing them, if the testimony sought, and the books, papers, ete., 
called for, relate to the matter under investigation, if such matter is one 
which the commission is legally entitled to investigate, and if the witness 
is not excused, on some personal ground, from doing what the commis- 
sion requires at his hands. These propositions seem to be so clear and 
indisputable that any attempt to sustain them by argument would be of 
no value in the discussion. Whether the commission is entitled to the 
evidence it seeks, and whether the refusal of the witness to testify or to 
produce books, papers, etc., in his possession, is or is not in violation 
of his duty or in derogation of the rights of the United States, seeking to 
execute a power expressly granted to Congress, are the distinct issues 
between that body and the witness. They are issues between the United 
States and those who dispute the validity of an act of Congress and seek 
to obstruct its enforcement. And these issues, made in the form pre- 
scribed by the act of Congress, are so presented that the judicial power 
is capable of acting on them. The question so presented is substan- 
tially, if not precisely, that which would arise if the witness was pro- 
ceeded against by indictment under an act of Congress declaring it to 
be an offense against the United States for any one to refuse to testify 
before the commission after being duly summoned, or to produce books, 
papers, etc., in his possession upon notice to do so, or imposing penal- 
ties for such refusal to testify or to produce the required books, papers 
and documents. A prosecution for such offense or a proceeding by 
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information to recover such penalties would have as its real and ultimate 
object to compel obedience to the rightful orders of the commission, 
while it was exerting the powers given to it by Congress. And such is 
the sole object of the present direct proceeding. The United States 
asserts its right, under the constitution and laws, to have these appellees 
answer the questions propounded to them by the commission, and to 
produce specified books, papers, etc., in their possession or under their 
control. It insists that the evidence called for is material in the matter 
under investigation; that the subject of investigation is within legisla- 
tive cognizance, and may be inquired of by any tribunal constituted by 
Congress for that purpose. The appellees deny that any such rights 
exist in the general government, or that they are under a legal duty, even 
if such evidence be important or vital in the enforcement of the inter- 
state commerce act, to do what is required of them by the commission. 
Thus has arisen a dispute involving rights or claims asserted by the 
respective parties to it. And the power to determine it directly, and, 
as between the parties, finally, must reside somewhere. It cannot be 
that the general government, with all the power conferred upon it by 
the people of the United States, is helpless in such an emergency, and 
is unable to provide some method, judicial in form, and direct in its 
operation, for the prompt and conclusive determination of this dispute.’’ 

Other objections were dealt with in the opinion in a manner equally 
satisfactory. One was that Congress should be driven to the indirect 
method of relying upon actions for the recovery of penalties which might 
be given in case of the refusal of witnesses to testify before the com- 
mission, or that it might make such refusal a misdemeanor, in which 
case it could proceed to punish the offense by indictment or information. 
This objection was crushed with the counter proposition that Congress 
ought not to be compelled to resort to indirect means to accomplish 
that which it might accomplish directly. The learned justice who wrote 
the opinion examined in careful detail the preceding decisions of the 
court in which it has repelled jurisdiction on the ground that no ‘‘ case’’ 
or ‘* controversy ’’ was presented for its decision. From this examina- 
tion it will appear that those cases have been chiefly cases where Con- 
gress attempted to devolve upon some court of the United States the 
adjudication of claims against the government, but without conferring 
upon the court the power to render an effective judgment, that is to say 
a judgment which it could enforce by its final process, — requiring 
it, on the other hand, merely to certify its opinion or finding to some 
executive department of the government, —in which case its finding 
or opinion was not a judgment, but was mere advice. 

It is to be regretted that a decision so important to the welfare of the 
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people of the United States, proceeding upon such clear grounds, and 
so salutary in its results, could not have received the unanimous assent 
of the court. The decision of the court below substantially annulled 
the twelfth and most important section of the interstate commerce act, 
a section which, as stated by Mr. Justice Harlan in his opinion in this 
case,! ‘* more than any other, will protect the public against the devices 
of those who, taking advantage of special circumstances, or by means 
of combinations too powerful to be resisted and overcome by individual 
effort, would subject commerce among the States to unjust and unrea- 
sonable burdens.’’ 

It should be plainly added that the decision which is now reversed 
is but one of several decisions which have gone very far toward destroy- 
ing the efficacy of the interstate commerce act. Not the least among 
these decisions was the Counselman Case,” where the court, reversing 
the same judge whom it now reverses, went, as we believe, beyond the 
best considered State judgments, in enlarging the protection against 
self-accusation established by the constitution of the United States, so 
as to make it mean that, although the answer given to the question 
demanded of the witness could not be used in evidence against him in 
any criminal prosecution, yet he should be at liberty, in his discretion, 
to withhold the answer, provided he might be afraid that the making 
of it would enable some detective to unearth some similar rascality 
committed by him, and thus subject him to a criminal prosecution for 
something to which his evidence did not directly relate. This extra- 
ordinary decision has now been re-enforced by an amazing decision by 
Mr. United States District Judge Grosscup, at Chicago, in which it is 
held that the amendatory act,* passed by Congress to meet the difficult- 
ies of the Counselman Case, did not meet those difficulties at all; that, 
notwithstanding the recital in that act ‘‘ that no person shall be prose- 
cuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which he may testify or produce 
evidence, documentary or otherwise, before said commission,”’ etc., the 
case stands substantially where it did before, and the witness may claim 
his privilege and be the judge of it; because that is what the court holds, 
although not what it says, and judges are to be taken at what they hold, 
and not at what they say.‘ 


1 Page 486. 3 27 U.S. Stat. 443, ch. 83. 
2 Counselman v. Hitchcock, 142 U. 4 United States v. Games, 60 Fed. 
8S. 547. Rep. 257. 
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CORRESPONDENCE. 


THE MINNESOTA STATE BANKRUPTCY LAW. 


To the Editors of the American Law Review: 

Perhaps I can give you the information asked for in the paragraph headed 
“ State Bankruptcy Laws ”’ on } page 455 of the May-June number of the 
REVIEW. 

I think our insolvency act is just such a law as Mr. Fiero had in mind. It 
provides as follows: “‘ No creditor of any insolvent debtor shall receive any 
benefit under the provisions of this act, or any payment of any share of the 
proceeds of the debtor’s estate unless he shall have first filed with the clerk of 
the District Court in consideration of the benefits of the provisions of this act, 
a release to the debtor of all claims other than such as may be paid under the 
provisions of this act, for the benefit of such debtor, and thereupon the court 
or judge may direct that judgment be entered, discharging such debtor from 
all claims or debts held by creditors who shall have filed such releases.’ } 

The validity of this act, at least as to debts incurred and contracts made 
subsequent to its passage, has been sustained by the Supreme Court of the 
United States.2 This act answers all the purposes of a general bankruptcy law 
and is regarded as such by our courts. Its practical workings have been satis- 
factory; and I may say in conclusion that during the last five years we have had 
a reasonably good opportunity to test its practical workings. 


Very truly, 
MINNEAPOLIS, MINN. STEPHEN MAHONEY. 


BOOK REVIEWS. 


292 LAWYERS’ REPORTS ANNOTATED. — Lawyers’ Reports Annotated. Book XXII. All 
Current Cases of General Value and Importance decided in the United States, State and 
Territorial Courts, with full annotation. By BURDETT A. RICH, editor, and HENRY P. 
FARNHAM, assistant editor, aided by the Publishers’ Editorial Staff, and particularly in 
selection by the Reporters and Judges of each court (Cited 22 L. R.A.). Rochester, 
N. Y.: The Lawyers’ Co-operative Publishing Company. 18%. 

The profession are sufficiently familiar with this series to render it unnec- 
cessary for us, in noticing this volume, to do more than say that the series under- 
takes to cover not only current valuable cases decided in the State courts, but 
also those decided in courts of the United States and the territories. This vol- 
ume contains nearly 900 pages, set in double column and in small type, without 
the use of leads. What is especially noticeable in it is the great number of 
editorial notes on the subjects of principal decisions reported therein. Each 
of these notes is a short treatise on some particular subject. We find in this 

1 Gen. Laws of Minn. for 1881, chapter 148. See also Wendell v. Libon, 30 Minn. 234, and 


2 See Denny v. Bennett, 128 U. 8. 489; numerous other decisions made by our 
affirming Bennett v. Denney, 33 Minn. 530. court during the last twelve years. 
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volume exhaustive notes on the liability of the owner of trespassing cattle;1 

whether a subscription contract is joint or several; ? liability of officers for 

defects in abstracts of title; * sufficiency of offenses; 4 statutes of limitation as 

applicable to bank checks; * effect of marriage on wife’s status as an alien; ¢ 

implied warranty of fitness of property for special purpose;’ rights of pew- 

holders; injunction against trespass to cut timber; estoppel of landowner 

by allowing record title to remain in another; right of a passenger to a 

seat; undelivered deed as memorandum to satisfy statute of frauds; pre. 

sumption as to incorporation; ™ liability of railroad company to employé for 

injuries received in the line of his duty from defective track not owned by mas- 

ter; * signing by proxy; " liability of railroad for accidents caused by wrongful 

act of stranger; blasphemy and profanity as crimes; signature by mark; 

constitutionality of statute legalizing an invalid private contract;!® power of 

courts to provide the necessary place and equipment for their business ;” pass- 

ing of title to property by delivery thereof to a carrier for transportation to 

consignee or vendee ;* liability on official bond for loss of money by theft or bank 

failure ;” husband’s negligence as bar to recover for wife’s personal injuries ;% 
tax on partnership property;* adoption of the common law in the United 

States;% right of a railroad company to make a charge for detention of its cars 
by consignees— ‘* demurrage; ’’ 2 American law as to easements of light, air 

and prospect;” rights of children to protection against dangerous condition of 
highway ;* tenancy by the entireties in personal property ;” rights and liabilities 
of tenant on destruction of leased building;™ liability for defamatory words in 
pleading;*! assumption by volunteer of the risks of service ;* validity of con- 

tracts of sale in restraint of trade without limitation of place ;* presumption of 
innocence in habeas corpus proceedings; injunction to restrain the collection 

of illegal taxes;® power as to adjournment of legislature;* constitutionality 

of Sunday laws; validity of oral insurance contract;® effect of covenants of 
married women and their estoppel by deed or mortgage;® release of indorser 
of check by delay in presenting it; rights of person riding on pass or contract 
for free passage ;*! preferences among creditors given by insolvent corpora- 
tions;*? personal liability of highway officers for negligence ;* privilege of wit- 
ness as to defamatory testimony ;* reservation as to title in bailments for sale, 

as against creditors of bailor and bailee.® Besides these there are many smaller 
notes which we do not specially mention. Nothing could be added to the above 

list by way of suggestion as to the remarkable variety and practical character 
of the annotations of this series. These captions do not, however, contain any 

idea of the exhaustive character of most of these notes and of the great num- 

ber of cases collected and cited in them. At the end of the volume there isa 

resumé of the decisions collected and published in it, in the form of a classified 

digest. There is also an alphabetical index to the notes, and the volume is con- 

cluded with a general index to opinions, notes and briefs. We have always’ 
regarded this as a very useful series, and a comparison of this with the earlier 

volumes seems to indicate that the series is constantly improving in value. 
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